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fmrjok

fld<U úYaj úoHd,fha kS;s mSGfha wpd¾hjßhl f,i 

lghq;= lsÍu wdrïN l< uq,a wjêfhau ud fj; b.ekaùug 

,enqKq úIhhka  w;ßka ud w;sYhskau m%sh l< bvï kS;sh 

úIh mqrd oYlhla blaujk ld,hla W.kajkq ,enqfõ uy;a 

wNsreÑfhks. fuu úIh b.ekaùfïoS tjlg kS;s mSGfha 

mSGdêm;sjrhd jYfhka lghq;= l<, mD:q, oekqï iïNdrhlska 

imsß Ô. t,a. mSßia kS;s uydpd¾h;=uka úiska, bvï kS;sh 

wdY%s;j ;Skaÿ jQ foia  úfoia úksYaÑ; ;SrKhkao, fuu kS;s 

m%foaYh wdYs%;j yg.;a wiSñ; j¾Okhka iy úúOdldr 

ffk;sluh .eg¨o uekúka yd .eUqßka .fõYKh lr 

olajñka bx.%sis NdIdfjka .%ka:lrKh flreKq  ‘Y%s ,xldfõ 

foam, kS;sh’ (The Law of Property in Sri Lanka) kue;s 

w.%.kH lD;sfha m<uqjk fojk iy f;jk fj¿ï w;sYhskau 

mßYS,kh lsÍfuka ud ,o oekqu weiqßka zbvï kS;sh ms<sn`o 

igykA’ kï jq fuu fmd; rpkd lf<ñ. 

ud kS;s YsIHdjlj isá wjêfha muKla fkdj 

j¾;udkfhaoS o foam, kS;sh wdY%s;j rÑ; m%Odk;u .%ka: 

w;ßka m%uQLia:dkh fuu lD;skag ysñ fõ hhs mejiSu 

w;sYfhdala;shla fkdfõ. kS;s mSGfha NdId udOHh ;%s;ajfhkau 

bf.kqu ,nk isiqka fuu lD;ska mßYS,kh lsÍfuka ,nd 

.kakd oekqu jpkfhka lsj yels fkdfõ. foam, kS;sh wdY%s;j 

isxy, NdIdfjka iïmdos; jQq fmd; m; fkdue;s neúka tu 

udOHfhka wOHdmkh yodrk, bx.%sis NdIdfjka .%ka:lrKh 

flreKq  lD;Ska  mßYsS,kh lsÍug wmyiq isiqkaf.a m%fhdackh 

msKsi Tjqka fj; w;aje,la imhkq jia tu isiqka fj; 

fkdñ,fha ,nd oSfï wruqKska bvï kS;sfha jvd;a m%p,s; 

m%Odk ud;Dld y;rla f;dard .ksñka by;ska i`oyka l< 
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ld,djfrdaOh   
(Prescripion)

ld,djfrdaOh hkq hï lsis foam,la N=la;sfhka whs;sh 

,eîu u.ska ysñlr .ekSuhs' fuh foam, ysñlu ,nd.kakd 

tla ud¾.hls' fuys § flfkla ;ud i;= lrkafka  ñka fmr 

;ud i;= fkdjq tkï wka wfhl= i;= foam,ls'

ld,djfrdaOfha uq,drïNh frdau kS;sh hgf;a yg.kq 

,enqjla jq w;r tys fuh Usucapio kñka yeÈkaùh' ta hgf;a 

whs;sjdislï ,nkak kï ia:dmkh l< hq;=  mQ¾j wjYH;djla 

jkafka tu ld,djfrdaë  whs;sh idOdrK whs;shla u; 

ks¾jHdc Ñ;a;hlska (Justa causa)  wdrïN ù ;sîuhs' frdau 

,kafoais kS;sh hgf;a ld,djfrdaë whs;sjdislï ,nd .kakg 

Nec vi, Nec Clam  iy Nec Precario hk mQ¾j wjYH;djka 

iïmQ¾K l< hq;= úh' Nec vi hkq N=la;sh iduldó tlla jq 

njhs. Nec Clam hkq N=la;sh ,nd .ekSu ryis.;j flreKq 

tlla fkdjk njhs' tkï bvñ ysñhd fj; oekqï fok 

wdldrfhka Tyqf.a whs;sjdislïj,g m%;súreoaO yd mgyeks 

jk wdldrfhka whs;sjdislï ,nd ;sîuhs' Nec Precario 
hkq tlS N=la;sh bvï ysñhdf.a wjirh u; mokï jqjla 

fkdjk njhs' fulS wjYH;djfha moku jkqfha  flfkla 

ysñlref.a wjirh u;  foamf,a N=la;shg meñ‚fha kï 

bvï ysñhd leu;s ´kEu úgl §  tlS wjirh bj;a lr .; 

yel' túg N=la;s úÈkakdg ;jÿrg;a foamf<a N=la;sfha reÈ 

isáug yelshdjla fkdjk ksid wjirh u; N=la;shg meñ‚u 

ld,djfrdaê N=la;sh ,nd .eksug ndOdjla fõ' frdau ,kafoais 

Ô. t,a. mSßia kS;s uydpd¾h;=uka úiska .%ka:lrKh lrkq 

,enQ ‘Y%s ,xldfõ foam, kS;sh’ lD;sfha ;%súO fj¿uhkays 

wka;¾.; lreKQ ldrKd idrxÑ;j olajñka  fuu fmd; 

ms<sfh< lf<ñ. 

fuys tk NdId úhrK fyda wlaIr fodaI fõkï ta 

ms<sn`oj iudj whosñ. osk lsysmhlska fuu fmd; m%ldYkh 

lr  ÿka  iS$i weia' f.dvf.a iy ifydaorfhda ^mqoa'& iud.u 

fj; udf.a n,j;a lD;×;dj m< lrkq leue;af;ñ.

ví,sõ bkaosrd kdkdhlaldr



10 11ví,sõ bkaosrd kdkdhlaldr zbvï kS;sh ms<sn`o igykaZ

kS;sh hgf;a frdau ks;sfha fuka i;aNdjuh fyda iajdñ;aj 

fÉ;kdjla ;sîu w;HjYH ke;'  frdau ,kafoais kS;sh hgf;a 

ld,dfrdaOfhka foam,la ,nd .ekSfï l%uhla ;sîfï moku 

kï bvï ysñlre ;udf.a foam, flfrys  olajkq ,nk 

fkdie<ls,su;a Ndjhhs' frdau ,kafoais kS;sh'

ld,djfrdaê ixl,amh lreKq folla u; rod mj;S' 

tkï, m<uqj iajlSh whs;sjdislï fjk flfkl=g mjrd 

§ug bvñ ysñhd ;=< mej;s leue;a; ke;akï tlÕ;dj jk 

w;r fojkqj ish whs;Ska wdrlaIdlr .ekSug bvï ysñhd 

fkdie<ls,su;a ùuhs' fï ksid ld,djfrdaOh u.ska fjk 

flfkl=g ;j;a wfhl=f.a foam, whs;sjdislï ,nd .ekSug 

kS;sh bv m%ia:dj ,nd § we;'

,xldfõ 1822 f;la ld,djfrdaOh  md,kh jqfha frdau 

,kafoais kS;sh' ;=<sks kuq;a miqj mekjq mk;a ;=<ska tlS 

;;ajh fjkia jq‚' j¾:udkfha ld,djfrdaOh ms<sno ,xld 

kS;sh 1871 wxl 22 orK ld,djfrdaê w×d mk; ;=<ska md,kh 

fõ' ld,djfrdaOh ms,sno  kS;sh ;j ÿrg;a  Y%s ,xldj ;=< 

frdau kS;sh fyda frdau ,kafoais kS;sh u.ska fkdj by; lS 

mk; u.ska md,kh jk njg;a tys,d jk wjYH;djka by; 

mk;ska fidhd.; hq;= njg;a odnf¾ t' uarf;a,sia wmamq,1 
f;rekakdkafia t' ue‚fla,2 m%kdkaÿ t' úfÊiQßh,3 lãcd 

Wïud t' fodka udksia4 iy fmf¾rd t' rK;=x.5 hk kvq 

;Skaÿ u.ska ms<sf.k we;'

fuu mkf;a ;=kajk j.ka;shg wkqj ld,djfrdaOh 

ia:dmkh lsÍu ioyd uq,sl wjYH;d 3ls' tkï, hï ksYap, 

foam,la ksrjq,a yd wLKav f,i N=la;s ú§u, tu N=la;sh 

iajdëk iy m%;súreoaO tlla ùu iy jir 10 l ld, iSudjla 

olajd tu N=la;sh mj;ajdf.k hduhs'

1.	 (1901)05 NLR 210
2.	  (1895) 1 N.L.R. 200
3	  (1947) 48 N.L.R. 320
4.	  (1938) 40 N.L.R. 392
5.	 (1964) 66 N.L.R. 302

;=kajk j.ka;sfha olajd we;s fuu wjYH;djka yereKq 

l< wêlrKh úiska ;j;a wjYH;djla tl;= lr ;sfí' tkï 

ld,djfrdaOfhka whs;sh ,nd .ekSug kï tu ;eke;a;df.a 

N=la;shg fN!;sl ,laIK ;sìh hq;= h' tlS wjYH;dj wjia:d 

follos ia:dmkh úh yelsh' tkï, tlaflda ld,djfrdaë 

whs;sjdislï lshdmdkakd úiskau fN!;sl jYfhka tlS foamf,a 

jdih lrñka tlS foam, ;u N=la;shg k;= lr .ekSu fyda 

ld,djfrdaë whs;sjdislï lshdmdkakd Tyq úiskau foam, N=la;s 

ú§fuka fkdj fjk;a ;eke;af;l= tkï l=,S ksjeisfhl=" 

fmd,Surd Wlia ysñfhl= fyda fiajlfhl= u.ska tlS N=la;sh 

,nd .; yel' flfkl= ld,djfrdaOh ioyd wjYH fN!;sl 

,laIK ia:dmkh lr ;sfío hkak isoaêuh m%Yakhla jk 

w;r th kvqfõ wjia:dkq.; idOl yd mßfõYkhka weiqßka 

;SrKh lrhs' 

rdls t' f,ífí6  kvqfõ§ wlalr yhl foam,la 

uq,ska fldamS j.djg fhdojd ;snQ w;r miqj foam, w;ayer 

hdu ksid le,Ejla njg m;aj ;snQ wjia:dfõoS tlS foam, 

ld,djfrdaOfhka w;am;a lr .ekSug W;aiy .eKsk' 

meñKs,slre bvfï fjka fjka ia:dkj, l=Uqre 3la iEÿ w;r 

foam, u; ;snQ .ia ish,a, lmd úl=Kk ,È' foam, u; ;snQ 

;Kfld,  lEu ioyd .jhka fhÿ w;r tu foamf,a ;u 

mjq, iu. mÈxÑ úh' fï ;eke;a;;d wod, oi jir ld,hl 

;=< iïmQ¾K foam, u tlu wjia:dfõ N=la;shg k;= lr 

fkd.;a;;a bvfï uq¿ whs;sh ld,djfrdaOfhka ,nd .; yels 

njg wêlrKh ;SrKh lrk ,È' 

l=f¾ t' iSudiys; isf,daka merd rn¾ iud.u7 kvqfõ§ 

wlalr myl le,E bvula wod, mqoa.,hd úiska udhsï lr 

uq¿ bvuu tallhla jYfhka ie<l=jo m%dfhda.sl fya;=ka u; 

j.djka l< yels jqfha foamf,a tla fldgil mu‚' kvqfõ 

isoaêuh fya;= i,ld n,d iïmq¾K foam,u  ld,djfrdaOfhka 

w;a lr yels nj wêlrKh ;SrKh lrk ,È'
6.	 (1912) 16 N.L.R. 138
7.	 (1922) 23 N.L.R. 321
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fmf¾rd t' m%kdkaÿ8 fuys§ A Tyqf.a foam, wi, ;snQ 

foam,la nf,ka w,a,d f.k foam, fldgia folu tlla jk 

mßÈ jegla nekafoah' kuq;a tf,i w,a,d .;a foam, u; Tyq 

fmd,a j.djla we;s lr miqld,Skj Tyq N=la;s úkafoa ;udg 

i;H jYfhkau wh;a jq fldgi mu‚' nf,ka ,nd .;a fldgi 

w;ayer oud ;snq‚' tlS fldgfia whs;sh ld,djfrdaOfhka ,nd 

.; fkdyels njg kS;sh ;SrKh lrk ,È

ld,djfrdaOh ia:dmkh lsÍu ioyd mej;sh hq;= uq,sl 
wjYH;d		

wLKav iy ksrjq,a N=la;sh (Uninterrupted and 
Undisturbed Possession)

wLKav N=la;sh

ld,djfrdaOfhka ksYap, foam,la wh;a lr .ekSug 

kï tlS foam, wjqreÿ 10 l N=la;sl ld, iSudjla ;=< 

wLKavj N=la;s úo ;sìh hq;=hs' kS;sfha ms<s.ekSug wkqj 

N=la;sh fohdldrhlska LKavkh úh yel' tkï, iajdNdúl 

LKavkh (Natural Interruption) iy kS;suh LKavkh 

(Judicial Interruption)

iajdNdúl LKavkh 

ihsuka wmamq t' l%siaáhka wmamq9 kvqfõ § wêlrKh 

úiska iajdNdúl LKavkhla úh yels wjia:d folla fmkajd 

ÿka ,È'

m<uqj ld,djfrdaê whs;sjdislula lshdmdkakd foam,la 

N=la;s úÈñka isák úg§ msgia;r mqoa.,fhla meñK Tyqj/
wehj foamf,ka fkrmqjfyd;a fyda kej; foam,g meñ‚u 

je<elajqjfyd;a Tyqf.a ld,djfrdaê .uk LKavkh fõ' 

fojkqj ld,djfrdaê whs;sjdislula lshd mdkakd ish 

leue;af;kau foamf,ka bj;a ù kej; foam,g fkdmeñ‚h 

8.	 (1920) 21 N.L.R. 466
9	 (1985) 1 NLR 288 

fyd;a fyda fjk;a  flfkl= tu foamf,a N=la;sh ,nd .; 

fyd;a Tyqf.a foam, iajdNdúl jYfhka Lkavkh fõ' bvul 

N=la;sh w;ayerhdfuka ld,djfrdaë ld, iSudj LKavkh jk 

nj" fÊka fkdakd t' .=Kj¾Ok10 iy fmf¾rd t' m%kdkaÿ11 
kvqj,§ wêlrKh ms,s.kq ,eîh' iajNdúl LKavkfha 

;sfnk uq,slu ,laIKh kï N=la;s úÈkakdj fN!;sl jYfhka 

foamf,ka fkrmSuhs' tkï N=la;s úÈkakd`f.a N=la;s ú§u iÒaSr 

jYfhkau wek isáh hq;= h' 

N=la;s úÈkakdf.a N=la;sh iajNdúlj Lkavkh fkdjk wjia:d

iajNdúl jYfhka Lkavkh we;s úug kï i;H 

jYfhkau LKavkhla (actual Interruption) isÿúh hq;= w;r  

wkqu; fyda uk#l,ams; LKavkhla ;sîu m%udKj;a fkdjk 

nj fÊka fkdakd t' .=kj¾Ok12 kvqfõ § m%ldY úh' 

hï hï wjia:djkays Woa.; jk wjia:dkq.; idOl 

wkqj foam, N=la;s ú§ug yels jkafka j¾Ifha hï hï 

ld,j,§ muKla kï, ksoiqkla f,i fyaka f.dú;ekg 

fhdok bvï, bfvdrhla, ksh`.hla jeks fohla mj;sk 

ld,j,§ fï bvï N=la;s ú§ug fkdyel' tneúka tu foam, 

N=la;s ú§ug wjia:djla ie<fikafka úáka úg fyda l,ska 

l,g muKls'  fï wkaoug tjka foam, l,ska l< Ndú;d 

lsÍu ksid N=la;sfha  LKavkhla isÿ fkdjk nj idur 

t'  t,aõia,13  wmamqrd, t' fvdaika,14 iqn%ukshï t' udÍuq;a;= 

iy Wkakdkafia t' ä fydÜ hk kvqj,§ ms,s.;s' tkï 

f.dú;ekg fhdok ,o bvul N=la;sh th úáka úg Ndú;d 

l<;a" ld,djfrdaOfhka ,nd .; yelsh' 

tf,iu hï hï wjia:dj,§ N=la;sfha LKavkh ùu 

foúhkaf.a l%shdjla ksido isÿ úh yel' is,ajd t. ä fidhsid15 

10	  (1948) 49 N.L.R. 522
11	  by; 8
12	  by; 10

13	  (1924) 25 NLR 427
14	  (1893) 9 S.C.R. 1
15	  (1931) 32N.L.R. 199
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kvqfõÈ mejiqfõ iq<s iq<x" .x j;=r jeks iajNdjfhkau isÿjk 

ndOl ksid iajNdúl Lkavkhla fkdjk njhs'

fmf¾rd M' .=K;s,l16kvqfõÈ .x j;=rla ksid N=la;slreg 

;jÿrg;a N=la;sfha /Èisáug wjia:djla fkdúh'wêlrKh 

mejiqfõ fuh foaj l%shdjla neúka N=la;sfha wek isáula 

isÿjqj;a th je,elaúh fkdyels iajNdjfhka yg .ekqkq 

l%shdjla ksid iajNdúl LKaåJhka ‍‍‍‍‍‍‍‍‍fkdjk njhs'

iajdNdúl  LKavkhla fkdjk ;j;a wjia:djla odnfr 

t' u¾f;a,sia wmamq17  ySÈ fmkajd ÿKss' tkï A keue;a;d B 

úiska Tyqg lrk ,o  ;¾cKh ksid foamf,a N=la;sfhka msg;aj 

.sfhah' B f.a ;¾ckh u; A  foamf,a N=la;sfha isáfha kï 

Tyqg YdÍßl ydks isÿ úh yelsj ;snqKs ' tneúka A bvfï 

N=la;sfhka bj;aj isáh;a Tyqf.a N=la;sh LKavkh fkdjk 

nj Widúh ;SrKh lrk ,È' ukao fuys § N=la;slreg kej; 

foam,g meñŒfï fÉ;kdj ;jÿrg;a ;snq ksihs' 

wmamqydñ t. .=K;s,l18 ySÈ bvul whs;sh ,nd .ekSug 

fjkfll= ork  yqÿ jEhula LKavkh  ùula fkdjk nj 

Widúh m%ldY lf<ah' ksoiqkla f,i ld,djfrdaë N=la;s 

úÈkakdg tfrysj fjkfll= úiska Tmamqjla ,shd moxÑ 

lsÍu ksid iajdNdúl NKavkhla isÿ fkdfõ' 	 tfi au 

ld,djfrdaë whs;sjdislï lshdmdkakg tfrysj wod, bvu 

iïnkaOfhka fnÿï kvqjla mejÍfuka iajdNdúl LKavkhla 

isÿ fkdjk nj fodka cqjka t nqp¾19 ys§ ms<s.;s'

;jo N=la;s úosk md¾Yjlre ffk;sl ysñlref.a 

ysñlu ms,s.ksñka Tyqg f.ùula lsÍu ld,djfrdaOfhaa 

LKavkhla ùug yels wjia:djls' th iajdNdúl LKavkhla 

nj ms<s.kshs' pd,aia t' rduhshd20  ys§ ú;a;slre úl=Kqï uqo, 

fldgia jYfhka f.jd C  i;= foam,la ñ,hg .kakg C yd 

16	  (1900) 4 NLR 181
17	  by; 1
18	  (1915) 18 N.L.R. 469
19	  (1859) 3 Larenzs Rep 271
20	  (1896) 2 N.L.R. 255

tlÕ;ajhla we;s lr .kakd ,È' Tyq wjika fldgia uqo, 

f.jkq ,enqfõ N=la;sh wdrïN ùfuka jir 6 lg miqj h' 

kuq;a tl`. jq mßÈ C úiska foam, ú;a;slref.a kug mejrefõ 

ke;' wêlrKh mejiqfõ fujka f.ùula ú;a;slre l<d kï 

th  C  f.a whs;sjdislï ms<s.ekSula ksid wdrïN lrk ,o 

ld,djfrdaë .uk LKavkh jk njhs'  

wjidk jYfhka iajNdúl LKavkhla isÿùo keoao 

hkak ms<snoj ks.ukhg t<ôh yelafla kvqfõ fh§ we;s 

iEu mßfõIŒh idOlhlau i<ld ne,Sfuks' tkï kvqfõ 

lreKq wkqj idOdrK mqoa.,fhl=g úIh uQ,slj ks.ukhlg 

t<ôh yels kï iajNdúl LKavkhla isÿ jQ njg tys § foam, 

iïnkaOfhka ld,djfrdaê whs;shla ia:dmkh l< fkdyels 

fõ' flfia jqj;a iajNdúl LKavkhla isÿ jk yd isÿ fkdjk 

wjia:d ksYaÑ;j olajd,Sh fkdyel'

kS;suh LKavkh 

kS;suh LKavkh we;s  úh yelafla hful= ld,djfrdaOh 

lshdmdkakg tfrysj kvqlrhla /f.k wd úghs'  tkï bka 

ye.S hkafka wêlrKfha ueosy;a Ndjh fya;=fjka isÿjk 

LKavkhls' kS;suh LKavkh isÿjk úg fN!;sl jYfhka 

N=la;sh  w;ayer hdula isÿ fkdfõ' fï ms<sno Y%S ,xld kS;sfha 

u; lSmhla mej;=ko wo ms<s.kafka bka tl u;hla mu‚' 

hful= fufia  kvqlrhla /f.k wd wjia:dfõ§u 

N=la;sl ld, iSudfõ LKavkhla we;sjk nj fmr kvqj, § 

;SrKh lr we;' tkï" hful= úiska N=la;s úÈkakdg tfrysj 

wêlrKfha meñ‚,a,la l< jydu isú,a LKavkhla jk 

njhs' lkmä t. j,a,s,21 fuOxlr Wkakdkafia t. y,sf.duqj 

Wkakdkafia 22  hk ;SrKj, § fuu u;h ms<sf.k we;' tfy;a 

fujekakla ms<s .ekSfuka hï hï wjia:dj,§ ld,djfrdaê 

whs;sjdislï lshdmdkakkag wdidOdrKhla úh yel' fuhg 

úiÿula f,i LKavkh isÿjk Èkh jYfhka kvqlrh 
21	  (1862) Ramanathan’s Rep 189
22	  (1843 – 45) ) Ramanathan’s Rep 54
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;SrKh jk Èkh ie<l=fõ N=la;s úÈkakdg wdidOdrKhla isÿ 

fkdfõ kuq;a túg kvqj mejrE mqoa.,hdg widOdrKhla úh 

yel'  ñka fmfkkafka kvqlrh mjrK Èkh fyda kvqlrh 

;Skaÿ jk Èkh LKavkh jk Èkh f,i ie<l=jfyd;a hï 

wjia:djl § ld,djfrdaë ysñlï lshkakdg;a ;jo wjia:djl 

§  meñ‚,slreg;a wjdisodhl fõ' 

Wkïnqj t. cfkdaydñ23 ysÈ by; m%Yakhg ms<s;=rla 

iemhsk' tkï  kvqjla mejre wjia:dfõÈu isú,a LKavkhla 

isÿ fkdjk nj;a ;jld,sl weKysàula muKla jk nj;a 

h' tfia ;djld,slj weKysá N=la;sl ld, isudj hï hï 

wjia:dj,È muKla ld,djfrdaê whs;sjdislï lshdmdkakdg 

,nd .; yelsh' tkï kvqj ld,djfrdaê whs;sjdislï 

lshdmdkakdg mlaIj ;srKh ú tu kvq ld,h ;=< ;jÿrg;a 

tu ;eke;a;d N=la;sfha re`oS isáug iu;a jqfha kï túg 

;djld,slj kej;=k ld,djfrdaê whsjdislu Tyq /weh g 

kej; ,nd .; yelsh' tfukau meñ‚,slre kvqlrh Tyq /
weh úiskau w;yer oeuqfõ kï túgo ld,djfrdaê whs;sh lshd 

mdkakd ;jÿrg;a wLKav N=la;sfha /È isáfha kï ;djld,slj 

kej;=k fuu N=la;sh Tyqg kej;;a ,efí' 

fuu u;h ñka miqj ;Skaÿ jq tudksia t'idomamq,24 
wmamqydñ t' .=K;s,l,25  ;fu,a t' wfkdaydñ,26 m%kdkaÿ 

t' úfþiqßh27 hk ;skaÿ j,È ms<s.kq ,eìK' fuu ish¿u 

;skaÿ j,oS ms<s.;a yrh fuf,i oelaúh yel' kvqlrhla 

mejÍu u.ska N=la;sh LKavkh fkdfõ' tu.ska isÿjkqfha 

th wúksYaÑ;;djlg m;aùu mu‚' tkï N=la;s úÈkakdf.a 

N=la;sfha meje;au fyda oeÍu isoaêuh f,i fkdjqj;a ks;sh 

wkqj kvqlrh mj;sk ;dla l,a w;aysgq fõ' tkï kvqlrh 

mj;sk f;la fyda tu kvqj iïnkaOfhka wjidk ;SrKh fok 

23	  (1892) 2 C.L.R. 103
24	  (1896) 2 N.L.R. 261
25	  by; 18

26	  (1917) 19 N.L.R. 485
27	  ((1947) 48 N.L.R. 320

f;la N=la;s úÈkakdg ish m%;sjdÈhg tfrysj ld<djfrdaOfha 

jdish ,o fkdyel' kuq;a meñ‚,slre kvqj merÿkfyd;a 

fyda kvqj b,a,d wialr .;fyd;a fyda tu ;eke;a;d f.a 

kvqj wid¾:l jqfjd;a túg ld,djfrdaê whs;sjdislula 

lshdmdkakdg tfrysj lsis lf,l kvqlrhla fkdmej;s f,i 

tu kvq lghq;= ld,fhaÈ w;aysgjq N=la;sh h:d ;;a;ajhg m;a 

fõ' hï fyhlska meñ‚,slref.a kvqlrh id¾:l jqfha kï 

;djld,slj jq LKavkh ia:djr fõ'    

fuu kS;suh LKavkh isÿjk wjia:dfõ§ tla 

kvqlrhla ksid ld,djfrdaê whs;sjdislu ,nd.kak ;e;a 

lrkakdg widOdrKhla  isÿúh yel'   fuu kvqlr  j¾.h 

kï —N=la;sl m%;sl¾uhhs'˜ N=la;sl m%;sl¾uh kS;sfhka 

yÿkajd § we;af;a  hful= foam,l N=la;sh iduldó f,i 

,nñka isák úg  fjkfll= Tyqj kS;HdKql+, fkdjk f,i 

foamf,ka fkrmd oeuQ úg Tyqg iykhla ,nd §ughs'  N=la;sl 

m%;sl¾uhl woyi fufia oelafõ' th ;djld,sl  ms<shuls' tu 

iykh ,nd §u ;=<ska lsisfjl=f.a whs;sjdislï iodld,slj 

;SrKh fkdfõ' kS;shg wkqj kS;HdKql+,  fkdjk fkrmSï  

i;=gqodhl fkdjk neúka  hful= hï bvula .ek hï 

wdldrhlg  whs;shla we;ehs ye`.Sula we;akï tu whs;Ska 

;yjqre lr .ekSug  ;uka ßis mßÈ  l%shd lrkjd fjkqjg  

Tyqf.a m%Yakh wêlrKh bÈßmsg ;nd thg úiÿula fiùu 

jvd i;=gqodhlh' tuksid iudcfha we;s úh yels l,n,ldÍ 

;;a;ajh ke;s lsÍula ñka isÿ fõ' ta wkqj N=la;sl m%;sl¾uh 

´kEu kS;shl jeo.;a fõ'  th isÿ ù we;s ks;Hdkql+, fkdjk 

fkrmSulg  myiq ms<shuls' tuksid fujeks fkrmSï isÿ jq 

úg  N=la;sfhka fkrmkq ,enQ ;eke;a;d N=la;sl m%;sl¾uhla 

f.k  tau i;=gqodhl ;;ajhls'  fmf¾rd t' ú,shï w;f,a28 

kvqj  fï iïnkaOj jeo.;a ;SrKhls' fuys§ N=la;sh ,nñka 

isá ;eke;a;d  N=la;sfhka fkrmQ fyhska N=la;sl m%;sl¾uhla 

28	  (1944) 27 C.L.W. 45
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wheo isá w;r  wêlrKh ;SrKh lf<a  Tyqf.a N=la;sh  

LKavkh ù we;s njhs' N=la;sh ,nkakd kS;HdKql+,j 

l%shdlf,a  kS;HdKql+, fkdjk fkrmSul § fkrmkQ ,enQ 

;eke;a;dg ms<shula ,nd fokafka wêlrKh jk neúks' 

kuq;a fuys m%;sM,h jYfhka N=la;s úÈkakd wheo isá iykh 

id¾:l jqjo tu ;eke;a;df.a N=la;sh LKavkh jqjd hehs 

wêlrKh ;SrKh lf<ah. Tyq ks;Hdkql+,j lghq;= lsÍug 

hdfuka Tyqg widOdrKhla isÿ ù we;' 

wndê; $ ksrjq,a N=la;sh

fuys§ isÿ jkafka N=la;shg ndOd meñ‚ula ñi N=la;sh 

iaÓr jYfhka weK ysàula fkdfõ' wêlrK ;SrK ms<s.kafka 

wLKav N=la;shla ;sîu"  ksrjq,a N=la;shla ;sîug jvd jeo.;a 

jk njhs' N=la;sfha wLKav nj ke;skï tu ;eke;a;dg 

ld,djfrdaë whs;sh ia:dms; l< fkdyel'  ld,djfrdaê 

mk;g wkqj  wLKav N=la;sh iy wndê; N=la;sh hk folu  

ld,djfrdaê whs;sh ,eîu ioyd jeo.;a h  kuq;a ,xld 

wêlrK  ;SrK j,g wkqj hful= ;u N=la;shg isÿ jk 

ndOdjka yd ysxidjka ueo ;u N=la;sh È.gu mj;ajd f.k 

hhs kï ta we;sjk isoaêka ksid ld,djfrdaê whs;sh ,o yels 

hehs wm wêlrKh ;SrKh lr we;'

ihsuka wmamq t l%siaàka wmamq29 kvqfõoS N=la;s úÈkakdf.a 

N=la;shg fkdfhl=;a ndOdjka ;snqko tajd uOHfha Tyq foamf,a 

N=la;sh id¾:lj mj;ajd f.k .sfhah' wêlrKh mejiqfõ 

tf,i isÿ jq ndOdjka N=la;s úÈkakdf.a jdish  ioydu  

;SrKh jk nj;a Tyqg  tu.ska  mkf;a ;j;a wjYH;djla 

jk m%;súreoaO;ajfha wjYH;dj  ia:dmkh l< yels njhs' 

m%;súreoaO yd iajdëk N=la;sh Adverse and Independent 
Possession

ld,djfrdaê whs;sh ,nd .kakd wjia:dfõ§ iïmQ¾K 

l, hq;= wjYH;d w;=ßka jeo.;au wjYH;dj iajdëk yd 

29	  (1895) 1 N.L.R. 288

m%;súreoaO  N=la;shhs'  fï ldrKh iïnkaO jkafka N=la;sfha 

udkisl wx.hghs' ta wkqj N=la;s úÈkakd foam, N=la;s úÈkafka 

l=uk fÉ;kdfjka o hk ldrKh fuys,d jeo.;a fõ'

ta wkqj fjk;a lsisu wfhl=f.a whs;sjdislï fkdms<s.

kakd fÉ;kdj tkï  uq¿ f,dalhdgu tfrysj tlS foam, 

;ud i;=lr  .ekSfï  fÉ;kdj ;sîuhs' iajdëk yd m%;súreoaO 

N=la;sh hkq l=ula o hkak ld,djfrdaê mkf;a 03 jk 

j.ka;sfha wka;¾ jdlHh olajhs' tkï “nÿ f.ùulska fyda 

fjkhï wdldrhl f.ùulska fyda bvfuka ,efnk M, 

m%fhdack j,ska lrk f.ùulska fyda fohla lsÍfuka fyda 

hï fiajhla i,id §fuka fyda ta yd iudk fjkhï wkaoul 

l%shdjlska fjk;a wfhl= i;=j whs;shla we; hkak iajdNdúl 

f,i yd idOdrK f,i  fmkajd fkd§ flfrk N=la;shhs'”

wka;¾ jdlHh w¾: ksrEmKh lsÍu

fï wdY%fhka Woa.; jk uQ,sl m%Yakh kï  wka;¾ 

jdlHh úreoaO  N=la;sh hkak iïmQ¾K jYfhkau ks¾jpkh 

lrkjdo hkakhs' tkï tys olajd we;s lreKq m%;súreoaO;dj 

fmkakqï  lsÍu ioyd iïmQ¾K jYfhka u m%udKj;a fõo tfia 

fkdue;s kï fuu.ska isÿ lrkafka iajdêk  yd m%;súreoaO  

N=la;sh Woa.; úh yels wjia:djka ms,snoj  ksoiqka oelaùula 

muKlao hk m%Yakh mek kef.a' oYl .Kkdjla ;siafia 

,xld wêlrKh fuu wka;¾ jdlHh iïmQ¾K ks¾jpkhla 

njg ms<s.kakd ,È' ksoiqkla f,i iskafkda wmamq t' is;a;d 

Wïud,30 fcaka lÍï t' rySï fvda,a31 ;Skaÿ oelaúh yelsh' fcaka 

lÍï t' rySï fvda,a ysoS foam, whs;slref.a fidhqßh  ish 

fidhqrdf.a iïmQ¾K  leue;a; yd tl`.;ajh u; Tyq i;= 

foam,la N=la;s úkaodh' ta wkqj weh lsisu ndOdjlska  fyda 

ysßyerhlska f;drj foam, u; ish mjq, iu. Ôj;a úh' fï 

ld,h ;=<§ weh 03 jk j.ka;sfha wka;¾ jdlHh olajd we;s 

whqßka ish fidfydhqrdf.a whs;sjdislï ms,s.kakd wdldrfha 

30	  [1876 Ram R. 318
31	  (1892) 2 C.L.R. 118
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lsisu l%shdjla isÿ fkdl<dh' weh ld,djfrdaê whs;sh  

b,a¨‍ úg § fuu lreKq i<ld n,d Widúh wehf.a ;¾lh 

ms,s.;af;ah' fï u;h ;j ÿrg;a wkaf;daksia t' lefkdka32 

ySÈo ms,s.;af;ah'

uvqjkaj, t' tlake,sf.dv33 ys§ by; ;SrK m%;slafIam 

lrñka wka;¾ jdlHh úreoaO N=la;sh ms,snoj iïmQ¾K 

ks¾jpkhlah hk u;hg tfrysj wêldrhla Widúh úiska  

f.dvk.k ,È'  fuys§ foam, whs;slre ish ke.‚hg 

wdodhï fkdue;s jq ksid  Tyqf.a foam, u; mÈxÑ ùug;a 

tys M, N=la;s ú§ug;a wjir  ,ndÿ‚'  kvqfõ lreKq wkqj 

iïmQ¾K ksjiu wehf.a N=la;shg ,nd fkdÿ‚' whs;slre ish 

.DyNdKav yd fjk;a nvq ndysrdÈh tu ksjfia tla fldgil 

;nd ;snqKq w;r yels iEu wjia:djl§u  Tyq tu ksjfia 

.; lf<a h' jir 10 la wjidkfha§ whs;slref.a fidhqßh 

mejiqfõ  ;ud whs;slreg l=,S fkdf.jQ ksid;a  tfukau 

foamf,a  M, ;ksju ish N=la;shg fhdod .;a ksid;a  ;udg 

úreoaO N=la;shla ;yjqre l, yels njhs'

kuq;a Widúh mejiqfõ wjir ,dNsfhl= ksid l=,s 

fkdf.jq mu‚ka  iajdëk N=la;shla ;yjqre l< fkdyels 

njhs' fuysÈ ;jÿrg;a mejiqfõ wjir ,dNsfhl= iajdêk 

N=la;shla ia:dmkh lrk úg  wka;¾ jdlHfha n,mEula 

fkdue;s njhs'  tkï" wka;¾ jdlHh  n,mdkafka  moxÑhg 

l=,S f.ùu fldkafoaishla jk wjia:djkag mu‚' túg l=,S 

f.ùu meyer yeßfha kï th iajNdúl N=la;sh  ;yjqre  

lsÍug m%udKj;a fya;=jla jkq we;'

fuu kvqfõ§ m%Odk lreKq 03 la oelaùh:
01'	 hful= hï wdldrhlg  N=la;shg we;=¿ jqfha 

kï tu wdldrhgu N=la;sh  mj;ajdf.k hk njg jk mQ¾j 

ks.ukhla mj;sk nj' ta wkqj hful= mrdëkj" tkï wjir 

,dNsfhl= f,i fyda nÿlrefjl= f,i N=la;shg we;=¿ jqfha 

32	  (1894) 3 C.L.R. 65
33	  (1898) 3 N.L.R. 213

kï Tyq È.gu N=la;sh mj;ajdf.k hkafka tu wdldrfhkah 

hk mQ¾j ks.ukhg wêlrKhg t<fò'

02'	 mrdëk whqßka N=la;shg we;=¿ jq wfhla ish 

mrdëk  N=la;sh  iajdëk ù hehs lshd isàkï ta nj meyeÈ,s 

m%lg l%shdjlska fmkaúh hq;= h' ksoiqkla f,i l=,S f.ùu 

fldkafoaishla jk úg l=,S fkdf.jd isàu" whs;slre  bvug 

meñŒu uq¿ukska u je<elaùu" wod, .súiqfï fldkafoaiS yd 

tlÕ;djhg mgyeksj hdu jeks l%shdjlska fmkaúh hq;=h'

03'	 tu meyeÈ,s l%shdj újD; f,i oelaúh hq;= h' 

tkï bvï ysñhdg oekqï Èh hq;= w;r th ryis.; tlla 

fkdúh hq;=h' ukaoh;a tfia újD; oekqï §ula  fkdjqfha kï 

;udf.a  whs;sjdislï iïnkaOj l%shdl< fkdyels fyhsks' 

tkï tys woyi kï  m%Yak.; l%shdj meyeÈ,sj yd újD;j 

;sîfuka kshu ysñlrefjla fõ kï Tyq ;u whs;sjdislï  

/l .ekSug mshjr .kakd fyhsks'

k.=v ußlald¾ t' fudfyduÿ34	y s§ wod, m qo a.,hd 

whs;slref.a ksfhdað;fhl= jYfhka  foamf,a N=la;shg we;=¨‍ 
jq kuqÿ  ,xld fY%aIaGdêlrKh ;Skaÿ lf<a  Tyqf.a N=la;sh 

úreoaO njg miqj m;a jq neúka  Tyqg ld,djfrdaê whs;sh 

,efnk njhs' kuq;a fY%aIaGdêlrK u;h m%;slafIam lrñka 

rdcdêlrKh mejiqfõ N=la;slre ksfhdað;fhl= jYfhka 

foamf,a N=la;shg we;=¨‍ ù we;s nj;a Tyq lsisu wjia:djl tu 

ksfhdað; iajNdjh  m%;súreoaO iajNdjhlg mßj¾:kh lr 

fkdue;s njhs' ukaoh;a m%ldYs; l%shdj,shlska  tl fy,du 

;udf.a N=la;sh  úreoaO njg  m;aj we;s nj idlaIs u.ska 

ikd: lsÍug N=la;slreg yelshdjla fkdùuhs' 

T¾f,d*a t' .%Sí35 ys§ ifydaoßhka ;sfofkla Tjqkaf.a 

fidfydhqrdf.a leue;a; yd wjirh u; Tyqg wh;a bvul 

N=la;sh ,eîh' Tjqkaf.a kv;a;=jg /lshdjla fkd;snqK 

fyhska ;u fidfydhqrdf.a bvfï  M,j,ska  ,efnk ,dN  

34	  (1899) 7 N.L.R. 91
35	  (1907)10 N.L.R.183  
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Tjqka Ndú; lf<dah' wêlrKh mejiqfõ  ld,djfrdaë whs;sh 

fkd,efnk njhs' ukaoh;a iajdëk;ajfhka f;dr mokula 

u; foamf,a N=la;shg we;=¿ ù  tu ;;a;ajh fjkia lsÍug 

lsisu l%shdjla fkdl< neúks'   ta wkqj l=,s fkdf.ùu;a  

M, ;udf.a Ndú;hg .ekSu;a  m%;súreoaO;dj fmkaùug  

m%udKj;a fkdjq‚' ukao bvfï N=la;sh  ,nd .;a úg  ta 

i`oyd whs;slref.a wjirh ,enQ ksihs'  fï wkqj wka;¾ 

jdlHh u; mokï fjñka ld,djfrdaê whs;shla ,eî we;ehs  

Tjqkag ia:dmkh l< fkdyels úh'

TÈßia t' fukaäia 36 kvqfõ§ A yd B w;r tlÕ;djla 

we;s jq w;r tlÕ;dj jQfha A úiska B f.a foam, u; j.d 

lsÍug;a jir 10 la wjidkfha foam, u; we;sjk .ia" 

fofokd úiska yß wvla jYfhka fnod .ekSug;ah' kuq;a 

tlÕ;ajh mßÈ isÿ fkdjq‚' 1908 jk f;la A foam, ish 

N=la;shg ;ksju k;= lr.;af;a h' Tyqg ld,djfrdaê whs;shla 

,o yels hhs kS;sh ;SrKh úh'

ld,djfrdaê N=la;sfha ld, iSudj

jHjia:dms; kS;shg wkqj ld,djfrdaê N=la;sh jir 10 

lss' iïmQ¾K ld,hu ld,djfrdaë whs;sh lshdmdkakd úiskau 

N=la;s ú£u wksjd¾h fkdfõ' ld,djfrdaë whs;sh lshdmdkakdg 

ish mQ¾j.dñhdf.a N=la;sh wEod .; yelsh' mì,sia wmamqydñ ta' 

mSßia 37 kvqfõ§ fmd<surd Wliaysñf.a N=la;sh tu Wlialref.a 

N=la;shg wE¢h yels nj ms<s.;s' lfrda,sia wmamq t' wk.sydñ38 

kvqfõ§ wka;su leu;s m;%hla fkdue;s jqjl=f.a N=la;sh 

Tyqf.a Wreulrejkaf.a N=la;sl ld,hg tl;= l< yels nj 

ms<s.;s' .=Kfialr t' Æúia wmamqydñ39 kvqfõ§ ms<s.;af;a Ôú; 

N=la;sh ;nd .;a ;Hd. odhlfhl=f.a N=la;sh ;Hd.,dNshdf.a 

jdish ms‚i Wmfhda.S lr.; yels njhs'

36	  (1910) 13 N.L.R. 309
37	  (1945) 46 N.L.R.  116
38	  (1949)51 N.L.R.  335
39	  (1966) 69 N.L.R.  414

ld,djfrdaê whs;sh lshdmdkafkl=g kvqlrhl§ 

ú;a;slrefjl= jYfhka fukau meñ‚,slrefjl= jYfhkao 

bÈßm;a úh yel' Tyqg wjia:d 03 los meñ‚,slrefjl= 

jYfhka bÈßm;a úh yel' tkï, foam,l N=la;sh ksrjq,a 

lr .ekSu i|yd, N=la;sh wdl%uKh lsÍu fyda meyer .ekSu 

j<lajd,Su i|yd iy fjkhï whqrlska foam,g we;s ysñlu 

;yjqre lr .ekSu i|ydh'

fï wdYs%;j foam,g we;s ysñlu ;yjqre lr .ekSu 

i|yd meñ‚,slrefjl= jYfhka kvqlrhla f.k tau 

ld,djfrdaë whs;sh ia:dms; l< jydu l< hq;= o iy tfiau 

kvqlrh f.k tafï§ ld,djfrdaê whs;sh lshdmdkakd N=la;sfha 

isàu wksjd¾ho hk m%Yak yg .kshs' kl= t iskakÜá40 ys§ 

wêlrKh mejiqfõ flfkla ld,djfrdaê whs;shla w;am;a 

lr.;a úfgl Tyqg tfrysj fjkfll= tlS whs;sh ,nd 

.ekSug fmr ´kEu wjia:djl ish ysñlu kS;sfhka ;yjqre 

lr.; yels njhs' ;jÿrg;a mejiqfõ ld,djfrdaê ysñlula 

w;a lr.;a úfgl kvqlrh f.k tk wjia:dfõ§ Tyq foamf<a 

N=la;sfha isáfhao keoao hkak ysñlu Tmamqjlska ,;a úgl 

fuka fkdi,ld yeßh hq;= njhs' 

mkf;a i`oyka “kvqlrh f.k taug fmrd;=j 10 jirl” 
hk jpk iuQyh —wdikak f,i fmrd;=j— hk jpkj, 

w¾:hg iudk hehs Widúh ms<s.;S' fi,a, khsfoa t' l%siaá41" 

wnqnl¾ t' fmf¾rd42 hk kvqj,§ mejiqfõ ld,djfrdaê 

ysñlu lshdmdkakd foam<ska msguka lsÍu iy kvqlrh f.k 

tau w;r udi 08la .;j ;sîu ndOdjla fkdjk njhs' kuq;a 

is,ajd t' ihsuka43 kvqfõ§ kej; jrla m%ldY lf<a w;r;=r 

ld,h fojirla .;j ;sîu ld,djfrdaë whs;sh m%ldY 

lrjd .ekSug ndOdjla jk njhs' ,xld kS;sfha we;s jQ fuu 

40	  (1860) Ramanathan’s Rep 75
41	  (1890) 2 C.L.R. 43
42	  (1887) 9 S.C.C. 48
43	  (1898) 4 N.L.R. 144
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u;fNaoh fmf¾rd t' fmf¾rd44 ys§ ;SrKd;aul f,i úi|k 

,§' ta wkqj jir 10 wjidkfhau ysñlu Tmamq ;yjqre lr 

.ekSfï kvq ksñ;a; f.k fkdtafï fya;=fjka tu whs;sh 

hgm;a fkdjk nj m%ldY lrk ,§' idur t' t,aúia45 ys§ 

mejiqfõ tlS N=la;sh kvqlrh f.k tk Èkh f;la mej;Su 

wjYH fkdjk njhs' 

ld,djfrdaë wd{d mkf;a f;jk j.ka;sh iïnkaOfhka mj;sk 
jH;sf¾L 

ld,djfrdaê wd{d mk; wkqj mqoa.,hka fofldgila 03 

jk j.ka;sfha n,mEfuka neyer fldg we;' fuys,d my; 

úêúOdkhka jeo.;a fõ'

a) mkf;a 13 jk j.ka;sfha mj;sk úêúOdkhka

b) mkf;a 03 jk j.ka;sfha w;=re úOdkfha olajd we;s 

úêúOdkhka' 

13 j.ka;shg wkqj hï mqoa., fldÜGdYj,g tfrysj 

ld,djfrdaê N=la;shla wdrïN l< fkdyel' tkï hï udkisl 

fyda YdÍßl fkdyelshdjkaf.ka fmf<k mqoa.,  fldÜGdY 

05 lg tfrysj ld,djfrdaê N=la;sh .uka fkdlrhs'

1' <ore úh

2' ukao nqoaêl;ajh

3' isysúl,;ajh

4' Wkau;a;l nj

5' uqyqÿ iSudjkaf.ka neyerj isàu'

fuu fkdyelshdjka tllska fyda jeä .Kklska hï 

ysñlrefjla fmf<a kï Tyqg tfrysj ld,djfrdaë N=la;sh 

wdrïN l< fkdyel' fuu mqoa.,hkag ;u foam, whs;sjdislï 

wdrlaId lr .ekSfï yelshdjla fkdue;s fyhska fudjqka 

44	  (1903) 7 N.L.R. 173
45	  by; 13

jH;sf¾Çh wjia:djka hg;g .efKa' tu fkdyelshdj bj;a 

jQ jydu bfíu Tjqkag úreoaOj ld,djfrdaë .uk wdrïN fõ'

by; uqyqÿ iSudjkaf.ka neyerj isàu hkq" Y%S ,xld 

foaY iSudjkaf.ka msg; isàuhs' fï wdY%fhka mek kef.k 

m%Yakh flfkl= ish foam, whs;sjdislï wdrlaId lsÍu i|yd 

ráka msgj hk wjia:dfõ§ wdrlaIlfhl= m;a l< úg 13 jk 

j.ka;sh hgf;a ie,fik /ljrKh wysñ fõo hkakhs' túg 

mjd fuu /ljrKh bj;a fkdjk nj lremamka fpÜá t' 

kdrdhka fpÜá46 kvqfõ§ ms<s.;s'

iajNdúl mqoa.,hka iïnkaOfhka ie,fik fuu /

ljrKh lD;Su mqoa.,hka iïnkaOfhka ,efí oehs m%Yakhla 

mek k.S' fvdâfj,a iy iud.u t' fcdaka47  ys§ tx.,ka;fha 

,shdmÈxÑ l< iud.ula ,dxlsl l<uKdlrefjl=f.a iyfhka 

ish jHdmdßl lghq;= mj;ajd f.k .sfhah' Bg tf;r isák 

iud.ula fia i<ld 13 jk j.ka;sfha iykh fkd,enq‚' 

m%xYfha ,shdmÈxÑ l< iud.ula iïnkaOfhka mek ke.=Kq 

ñfp,ska iy iud.u  t' fvdka ,sfhda48 ys§ iudk ks.ukhlg 

t<fUk ,§' bka yeÕS hkafka úfoaY rgl ,shdmÈxÑ l< 

iud.ula ld,djfrdaOfha wruqKq i|yd uqyqÿ iSudfjka neyer 

mqoa.,hka f,i fkdi<lk njhs'

ld,djfrdaê wd{d mkf;a 13 jk j.ka;shg we;s jH;sf¾L

13 jk j.ka;sh hgf;a <ore úh fkdyelshdjla 

jYfhka ie,l=j o ta wdY%fhka wm kS;sfha ;yjqre ù we;s 

uQ,O¾u fuf,iska oelaúh yel' <ore úfha isákafkl=g 

tfrysj ld,djfrdaOh .uka fkdlrk nj;a" ld,djfrdaOh 

lsÍu oekgu;a wdrïN ù we;akï bvfï wkqm%dma;slhdf.a 

miqj Woa.; jk <ore úh uq,ska wdrïN lrk ,o ld,djfrdaê 

.ukg ndOdjla fkdfõ' 

46	  (1924) 3 Times of Cey. L.R. 26
47	  (1915) 18 N.L.R. 133
48	  (1926) 27 N.L.R. 459
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fï nj iskak;ïì t' ffjrõ49 iy iskak;ïì t' órd 

f,õjdhs50 ;jÿrg;a ms<s.;s' kuq;a ndjd t' fiarydñ51 kvqfõ§ 

fjkia u;hla ms<s.kq  ,enqjo md;=ïud t' iskak f,ífí52 

ys§ kej; jrla uq,a u;h ms<s.kq ,eîh'

mkf;a 03 jk j.ka;sfha w;=re úOdkh

03 jk j.ka;sfha w;=re úOdkhg wkqj hful= hï 

nQo,hla ms<sn|j fYaI ,enqïlrefjl= tkï Ôú; N=la;shg 

hg;a ;Hd.hl ;Hd. Tmamq,dNsfhl=" *sfoa fldñiï ,dNsfhl= 

jekakl= jYfhka fyda wdmiq ,enqïlrefjl= jYfhka tkï 

nÿ .ekqïlrefjl=" fmd,Surd Wlialrefjl= jekakl= 

jYfhka foam,lg ysñlï lshdmdhs kï tjekakl=g tfrysj 

ld,djfrdaê ld,iSudj werfUkafka tu foam, tu ;eke;a;d 

fj; i;H jYfhkau mejreKq miqjhs' f,ishd t' lreKdr;ak53 

ys§ wêlrKh ;SrKh lf<a hfula hï foam,l Ôú; N=la;sh 

;ud fj; ;ndf.k tu foam, fjkfll=g ;E.s ÿka úg ;Hd.

odhlhdf.a urKh isÿjk ;=re ;Hd.,dNshdg tfrysj 03 jk 

md¾Yjhlg ld,djfrdaê N=la;sh wdrïN l< fkdyels njhs' 

tkï ;=kajk j.ka;sfha wka;¾.; uQ,O¾uh kï hful=g 

wkd.;fha hï whs;shla ,efí kï tu mqoa.,hd fN!;sl 

jYfhka N=la;shg m;ajk ;=re Tyqg tfrysj ld,djfrdaOh 

wdrïN fkdjk njhs'

ksoiqkla f,i 1970 §  A f.a foam, jir 20 l ld,hlg 

B fj; nÿ ÿka w;r 1975 § X, B j fkrmd oud whq;= f,i 

fomf,a N=la;sh ,nd .kakd ,È' 1985 oS  X g A g tfrysj 

ld,djfrdaë whs;sh ia:dmkh l< fkdyel' ukao h;a jir 20 

ld,h ;=< foam, ms<sno N=la;sh" Ndú;h yd M, m%fhdackh 

jeks hï whs;sjdislï  A úiska B i;= lr ;sfí'  tajd kej; 
A g ,efnkafka 1990 §h' tuksid  A g  tfrysj  ld,djfrdaê 

49	  (1878) 1 S.C.C. 14
50	  (1902) 6 N.L.R. 50
51	  S.C. Mins. 17 March 1899
52	  (1915) 18 N.L.R. 330
53	  (1959) 61 NL.R. 138

whs;sh  ,eìug kï Tyq th wdrïN l< hq;af;a 1990 isg 

h' ukao foam, ms<sno  mQ¾K whs;sjdislï  A g ,efnkafka 

1990 § jk ksid h' foamf,a whs;sh lsisúgl;a A f.ka bj;a 

fkdjq‚' kuq;a wod, noafoa ld,iSudj ;=< N=la;sh" Ndú;h 

yd M, m%fhdackh hk whs;sjdislï Tyq fj; wysñ ù ;snq‚' 

tfukau wod, foam,g whq;= f,i  we;=¿ ùfuka X isÿ 

lrkafka N=la;shg tfrys jrola ñi ysñlug tfrys jrola 

fkdfõ' tuksid  X j fkrmSug ‍kvq mejßh yelafla B ghs' 

flfia kuq;a wod, wjia:dfõ § X g B i;= iSñ; foam, 

whs;sjdislï ld,djfrdaOh lrkakg lsisu ndOdjla fkdfõ' 

ta wkqj tlS foam, 1975 - 1985 olajd N=la;s úkafoa kï b;sß 

jir 5 l ld,h X g  ks;HdKql+, f,i tlS foam, N=la;s 

úÈh  yel'

wíÿ,a ldo¾ t' yínq Wïud54 ysÈ wêlrKh mejiqfõ 

*sfâ fldñiï j,g úreoaOj N=la;sl ld, iSudj werfUkafka 

*sfâ fldñiu g hg;a jq foamf<a N=la;sh fN!;sl jYfhka 

*sfâ fldñiï,dNshd fj; mejreK úg njhs' *sfâ 

fldñiï,dNshd fj; tf,i foamf<a N=la;sh mejfrk 

;=re Bg tfrysj ld,djfrdaOh l< fkdyel' fuu kvqfõ 

*sfâ fldñiï,dNshd nd,jhialdrhl= úh'  wêlrKh 

mejiqfõ Tyq jhia mQ¾K;a;ajhg m;ajk ;=re iy foamf,a 

ysñlu Tyq fj; mejfrk ;=re ld,djfrdaOh Tyqg tfrysj 

.uka fkdlrk njhs' fï nj f.via t ffjrù55 kvqfõ 

§ ;jÿrg;a ms<s.;s' fuys§ wdmiq ,enqïlrejka .Khg 

fmd<Surd Wlialrejka" nÿ §ukdlrejka hk wh we;=<;a fõ. 
f,ishd t' lreKdr;ak56 kvqfõ § wêlrKh mejiqfõ Ôú; 

N+la;shg hg;a ;Hd. osukdlrejka" fmd<surd Wlia ysñhka" 

nÿ .ekqïlrejka hk whg tfrysj ld,djfrdaOh l< yels 

njhs' kuq;a tfia ld,djfrdaOfhka ,nd.; yelafla Tjqka 

i;= iSñ; whs;sjdislï mu‚' fj;ka jpkska  lsjfyd;a *sfâ 

54	  (1926) 28 N.L.R. 92
55	  (1906) 09 NLR 126 
56	  by; 53
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fldñiï,dNshd" Ôú; N+la;shg hg;a ;Hd.,dNshd" Wlialre 

yd nÿ §ukdlre hk whf.a whs;sjdislï j,g lsisÿ ndOdjla 

isÿ fkdfõ' tu foam, by; oelajq mqoa.,hkaf.a N=la;shg 

i;H jYfhka u m;a jq miq úreoaO N=la;slreg  tu foam, 

iïnkaOfhka ld,djfrdaë N=la;sh ,eîug kï ld,djfrdaê 

N=la;sh kej; uq, isg werôh hq;= h'

mkf;a 03 jk j.ka;sfha w;=re úOdkh iïnkaOfhka 

kS;sh tla jH;sf¾Ç wjia:djla ms<sf.k ;sfí' ta wkqj fYaI 

,enqïlrefjl=f.a fyda  wdmiq ,enqïlrejl=f.a foam,lg 

tfrysj jqjo  jir 30 l úreoaO N=la;shla ia:dmkh l< 

yels kï tf,i úreoaO N=la;sh lshdmdkakdg w;=re úOdkfha 

n,mEulska f;drj ld,djfrdaê whs;sh ,o yel' ukaoh;a 

YdÍßluh fyda udkisluh fkdyelshdfjka fmf<kafkl=g 

tfrysj jqjo  jir 30 l úreoaO N=la;sh lshdmEjd kï 

ld,djfrdaOh l%shd;aul jk njg jH;sf¾Lhla ms<sf.k 

we;s fyhsks'

Tmamq lsÍfï Ndrh

13 jk j.ka;sh wdYs%;j Tmamq lsÍfï ld¾Hh Ndrh  

wod, jk wdldrh fj,a,hshd t' úfÊkdoka57ysÈ fmkajd 

ÿKss' neÆ ne,aug kvqj wdrïNfha§u úreoaO N=la;slhd ;ud 

foam, ysñlref.a whs;sjdislï j,g  m%;súreoaO whs;sjdislula  

ld,djfrdaOfhka w;am;a lr.;a nj fmkajd osh hq;=hsss' ta wkqj 

foamf,a whs;slre  13 jk j.ka;sfha wdrlaIdj wfmalaId lrhs 

kï ;ud tys olajd we;s hï fkdyelshdjlska fm¨Kq nj 

ia:dmkh l< hq;= h'  bkamiqj  ;jÿrg;a úreoaO N=la;slhd 

ld,djfrdaOfha jdish  wfmalaId lrhs kï kej;;a oeä 

Tmamq lsÍfï Ndrhla Tyq / weh fj; mejf¾' ta wkqj  Tyq 

/ weh  ;yjqre l< hq;af;a whs;slre úYajdih ;nd ;sfnk 

fkdyelshdj wjika jQjdg miqj úreoaO N=la;sh ;ud ia:dmkh 

l< njhs'  

57	  (1951) 54 N.L.R. 337

wdoïÔ t' i§ka58 ySÈ f;jk j.ka;shg we;s w;=re 

úOdkh wdY%fhka Tmamq lsÍï Ndrh oelaúK' ta wkqj  f;jk 

j.ka;sfha  wjYH;d ish,a,u  ish iuia: idOk Ndrh  

hgf;a  úreoaO N=la;slhd ;yjqre l< miq Tmamq lsÍfï Ndrh 

ks;HdKql+,  ysñlre fj; mejf¾' ta wkqj  f;jk j.ka;sfha 

w;=re úOdkfha /ljrKh ks;HdKql+,  ysñlre fj; ,efnk 

fyhska  ld,djfrdaê whs;sh ;udg tfrysj .uka fkdl< 

nj Tyq / weh úiska  fmkajd Èh  hq;= h'  fuu kvqfõ § 

rdcdêlrKh fmkajd ÿkafka fp,a,hshd t' úfÊkdoka59 

;Skaÿjg lsis f,ilska n,mEula fkdjk njhs' wdoïÔ t' 

i§ka60  kvqfõ § .;a u;h wíÿ,a uÔâ t' Wïud ikSrd61 

fudfyduâ t' is;a;s lãcd62 kvqj, wkq.ukh lr we;'

rchg tfrysj ld,djfrdaOh lsÍu

rchg tfrysj ld,djfrdaOh lsÍu iïnkaOfhka lsisu  

m%;smdokhla 1871 wxl 22 mkf;a wka;¾.;j fkdue;' fï 

ioyd úúO jHjia:dms; m%{ma;s n,mdhs' úfYaIfhkau 1840 

wxl 12 orK wd{d mkaf;a 06 jk j.ka;sh jeo.;ah' Bg 

wkqj “läka lv j.d flfrk fyaka fyda fjk;a bvï uq,ska 

Wvrg m<d; f,i yeÈkajq m%foaYhg wh;a Èia;%slalj, msysgd 

;sfí kï tu bvï uq¿ukskau rch i;= fõ'  tfyhska ta bvï 

flfrys rchg úreoaOj ld,djfrdaOh l< fkdyel' uqo,sydñ 

t' fud,a,sf.dv wêldrï,63kS;sm;s t' mqxÑrd,64 hk kvq j,§ 

fï nj ms<s.;s'

fï iïnkaOj fjkia ;;a;ajhla  rcfha bvï kej; 

mjrd .ekSfï wd{d mk;ska oelafõ' Bg wkqj hful=g Wvrg 

m%foaYhg  wh;a fkdjk Èia;%slal j, msysgd we;s rch i;= 

58	  (1956) 58 N.L.R. 345
59	  by; 57

60	  by; 58

61	  (1959) 61 N.L.R. 361
62	  (1959) 61  N.L.R. 412
63	  (1833) S.C. Mins. November 1st 1883
64	  (1915) 18 N.L.R. 152
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foam,la u;  jir 30 lg fyda Bg jvd  jeä ld,hla ;=< 

;ud fyda ;udf.a  mQ¾j.dñhd úiska hï iaÒr j.djla fyda 

fjk;a jeä ÈhqKqjla iaÒr jYfhka l< njg idlaIs fõ kï 

yd fuu ld,h ;=< foam, wLKavj N=la;s úÈ nj fmkakqï 

l< yelskï túg tu foam,  ld,djfrdaOfhka w;am;a lr.; 

yels njhs'

flfia jqj;a fuu mk; hgf;a rch i;= foam, 

iïnkaOfhka iEuúgu Woa.; jk mQ¾j ks.ukh jkafka 

tu foam, rch i;=jk njhs' ta wkqj tu mQ¾j ks.ukh ìo 

oeñfï ld¾hh Ndrh úreoaO N=la;sh whÈkakd fj; mejf¾'

kS;sm;s t' lsßuqÈhkafia65 ys§ rchg tfrysj ld,djfrdaê 

lsÍug wjYH ld, iSudj jir 30 la jk nj wêlrKh úiskao 

ms,s.;s' ;jÿrg;a rch i;= foam, ld,djfrdaOh lsÍu rcfha 

foam, mkf;a 2 j.ka;sh  u.ska iSud lr we;' ta wkqj fuu 

mk; l%shd;aul ùfuka miq rch i;= foam,la fjka l< 

foam,la f,i rch úiskau i<lhs kï Bg tfrysj lsisfia;au 

ld,djfrdaê whs;shla ia:dmkh l< fkdyel' 

65	  (1947) 35 C.L.W. 43

N=la;sl m%;sl¾uh -  
Possessory Remedies

N=la;sl m%;sl¾uhl ^iykh& mrud¾:h kï foam,lA 

N=la;s úosk ;eke;a;l=j kS;HdkQl+, fkdjk wdldrfhka 

tu foamf,a N=la;sfhka fkrmQ úfgl kej; tu ;eke;a;dj 

kS;s ud¾.fhka foamf,a N=la;shg m;a lsÍuhs' fujka iykhla 

ie<iSfï wruqK kï N=la;slrejd wdrlaId lsÍu;a" iduh 

yd kS;sh wdrlaId lr .egqï we;sùu je<elaùu;a fõ' fuh 

ysñlre fjku kvqjla mjrd ysñlu ;yjqre lr .kakd 

f;la  ,nd fok ;djld,sl iykhls' Ys% ,xldfõ fukau 

ol=Kq wms%ldKQ wêlrKho fmkajd ÿka mßos N=la;sl m%;sl¾u 

,nd oSfï m%;sm;a;suh moku jkqfha mqoa.,hka kS;sh ish;g 

.ekSu j,lajd,Suhs. Spoliatus ante omnia restituendus 
hk ,;ska wdma;fhka oelajQ mßos ñka wfmalaId  lrkafka 

wêlrKh úiska md¾Yjhkaf.a whs;sjdislï wjidkd;aul 

jYfhka ;SrKh lrk ;=re foamf,a N=la;sfhys /|S isàfï 

kS;Hdkql=, whs;sh mj;skafka ld fj;o hkak fkd;ld 

foamf,a N=la;sfhka fkrmkq ,enQ  ;eke;a;dj kej; foamf,a 

N=la;shg m;a lsÍuhs' 

frdau kS;sh yd frdau ,kafoaiS kS;sh hgf;ao N=la;sl 

iyk ,nd fok ,È' fuu kS;s moaO;s j, N=la;sl iyk 

yeÈkajQfha ;ykï ksfhda. jYfhks' frdau ,kafoaiS kS;sfha 

uti possidetis, ut rubi iy un devi kï jQ ;ykï ksfhda. j¾. 

;=kls' Uti possidetis kï ;ykï ksfhda.h ,nd ÿkafka N=la;s 

úÈkakdf.a N=la;sh iïnkaOfhka wdrjq,a isÿ jq  úghs'  fuu 
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;ykï ksfhda.h ,nd .ekSu ioyd foamf<ka fkrmSu mQ¾j 

wjYH;djhla fkdfõ' Ut rubi ;ykï ksfhda.h pxp, foam, 

j,g wod, úh' Un devi ;ykï ksfhda.h wod, jqfha hful= 

kS;HdKql+, fkdjk f,i foamf<ka fkrmd we;akï kej; 

foamf<a N=la;shg m;a lsÍu ioydh'

Mandament van maintenue, mandament van complainte 
iy mandament van spolie hkqfjka frdau ,kafoaiS kS;sh 

hgf;a o ms<s.;a ;ykï ksfhda. j¾. ;=kls' frdau kS;sh 

hgf;a fukau  frdau ,kafoaiS kS;sh hgf;ao tla tla ;ykï 

ksfhda. ,nd .ekSu ioyd tlsfklg fjkia wjYH;d Tmamq 

l< hq;= h' 

N=la;sl m%;sl¾u wdY%s; Y%S ,xld kS;sh

N=la;sl m%;sl¾u wdY%s; Ys% ,xld kS;sh 1871 wxl 22 orK 

ld,djfrdaê wd{d mkf;a 04 jk j.ka;sfha wka;¾.; fõ' hï 

mqoa.,fhl= ksYap, foam,la N=la;s úosñka isáfha kï yd  Tyqj 

foamf<ka kS;súfrdaë f,i fkrmqfõ kï tf,i fkrmSfuka 

jirla ;=< tu ;eke;a;dg  N=la;sl iykhla wheÈh yelsh' 

by; mkf;aa 04 jk j.ka;sfha w;=re úOdkh fuys,d 

jeo.;a fõ' Bg wkqj N=la;sl m%;sl¾u wdY%s;j mej;s fjk;a 

wjYH;djka iïnkaOfhka lsisÿ n,mEula fuu j.ka;sfhka 

isÿ fkdfõ' fjk;a jpkfhka mejiqjfyd;a N=la;sl iyk 

wdY%s; kS;sh jHjia:d.; ùug fmr Ys% ,xldfõ l%shd;aul 

jqfha frdau ,kafoaiS kS;shhs. 04 jk j.ka;sfha w;=re úOdkh 

olajkafka 04 jk j.ka;sfha wjYH;djka  lsysmhla muKla 

oelajqjo frdau ,kafoaiS kS;sh hgf;a ms<s.;a wjYH;djka  

Wmfhda.S lr .ekSug lsisÿ ndOdjla fkdjk njhs' fuu w;=re 

úOdkh  Tiafia wmf.a wêlrKh úiska fndfyda wjia:dj, 

frdau ,kafoaiS kS;sh hgf;a ;snq wjYH;djka wm kS;shg 

yÿkajd § we;'  

frdau ,kafoaiS kS;sh yd iiok l< wm kS;sfha jk 

úYd, wvqmdvqjla kï N=la;sl m%;sl¾uhla ,o yelafla ksYap, 

foam,lska fkrmd oeuqjfyd;a muKhs' fmdkakïn,ï t' 

iskak;ïì1 yS§ .jhka lSm fofkla iïnkaOj jq wdrjq,l § 

N=la;sl m%;sl¾u wheo isáuq;a N=la;sl m%;sl¾u odkh lrkq 

,nkafka ksYap, foam, iïnkaOfhka muKla ksid tu b,a,Su 

m%;slafIam úh' kuq;a frdau ,kafoaiS kS;sh hgf;a pxp, 

ksYap, foj¾.fhau foam, ioyd N=la;sl iyk ,o yel' fï 

ksid lsj yelafla wkjYH f,i wm kS;sh hgf;a N=la;sl 

iyk ,nd §fï úIh lafIa;%h mgq ù we;s njhs' 

ksYap, foam, hkak w¾: ksrEmKh l< hq;af;a 

ld,djfrdaê wd{d mkf;a fojk j.ka;sh weiqßka § we;s 

ks¾jpkh Wmfhda.S lrf.k h'  ta wkqj ksYap, foam,la 

hkafkka bvula iïnkaO ish¨‍u whs;sjdislï iy mrjY;do 

wh;a fõ' fï wkqj ksYap, foam, wdY%s;j mj;sk wøjHuh 

whs;sjdislï iïnkaOfhkao N=la;sl m%;sl¾u ,o yelsh'  

by; oelajq mßos ld,djfrdaê wd{d mk; hgf;a N=la;sl 

m%;sl¾u ,nd .ekSu iïnkaOfhka mQ¾j wjYH;d ;=klaa 

ia:dmkh l< hq;= fõ' tajdkï ksYap, foam,la N=la;s ú|s 

nj" kS;súfrdaê whqßka foamf,ka neyer l< nj iy jirla 

;=< kvqj f.k tauhs. Ys% ,xld wêlrKh úúO wjia:dj, 

04 jk j.ka;sfha w;=re úOdkh weiqßka frdau ,kafoaiS 

ks;sfha wjYH;do tla lrñka wm kS;sh w¾: ksrEmkh lr 

we;' wmf.a wêlrK ;SrK úuiSfuka fmkS hkafka by; 

wjYH;d 03 g wu;rj jirl=;a ojila N=la;s ú§u, iduldó 

iy ksrjq,a N=la;sh jekss wjYH;do  Tmamq l< hq;= nj Ys% ,xld 

wêlrKh ms<s.;a njhs' we;af;kau wm kS;sh jHia:dms;j 

mj;soaos ;jÿrg;a frdau ,kafoaiS kS;sfha wjYH;djka wod, 

lr .ekSfuka fmkS hkafka N=la;sl m%;sl¾u ms<sno úIh 

lafIa;%h ;j ;j;a mgq ù we;s  njhs' fufia ia:dmkh l< hq;= 

wjYH;d jeä ksid N=la;sl m%;sl¾u ,nd .ekSu wmyiq ù we;' 

1	  (1911)15 N.L.R. 11 
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N=la;sl m%;sl¾uhla ,nd .ekSu ioyd ia:dmkh l< hq;= 
wjYH;d

ksYap, foam,la N=la;s úÈ nj  

ksYap, foam,la N=la;s úÈ nj ia:dmkh lsÍfï § 

N=la;sfha fN!;sl yd udkisl wx. jeo.;a fõ'

N=la;sfha fN!;sl wx.h  ^Factum&

fN!;sl wx.h hkq tu foam, iïnkaOfhka YdÍßl 

md,khla ke;fyd;a  fN!;sl wê.%yKhla ;snQ nj ia:dmkh 

lsÍuhs' N=la;sl m%;sl¾uh wheo isàfï § fuu wx.h iykh 

b,a,d isák mqoa.,hd úiskau fyda Tyqf.a ksfhdað;hd fyda 

fiajlfhl= úiska imqrd ;sîu m%udKj;a fõ' iafld,agia t. 
*hs*¾2 (scholtz v faifer) kï kvqfõ§ ;ud fjkqfjka ;jfll= 

N=la;s ú|skq ,enqjo N=la;sl m%;sl¾u ,o yels nj ;SrKh úh' 

wíÿ,a wiSia t' wíÿ,a rySï3 yS§ yÑkaika úksiqre;=uka 

mejiqfõ iduldó iy ksrjq,a N=la;shla ;snQ nj ia:dmkh l< 

hq;= njhs' fuys § 04 jk j.ka;sfha w;=re úOdkh hgf;a 

frdau ,kafoaiS kS;sh wod, lrf.k we;' 

N=la;sfha udkisl wx.h (Animus)
uq,a ld,fha È ms<s.kq ,enqfõ N=la;sl m%;sl¾uh wheÈk 

;eke;a;d iajdó;aj fÉ;kdj o Tmamq l< hq;= njhs' uela f.%d.¾ 

t' fíl¾4 (Mac Crogher v Baker) yS§ j;= l<uKdlrefjl=g 

N=la;sh kej; ,nd .ekSu ioyd N=la;sl m%;sl¾uhla odkh 

fkdlrk ,È' äfjÜ (Devet) w.úksiqre;=uka  mejiqfõ 

meñ‚,slre, whs;slref.a  ksfhdað;fhl= muKla neúka 

iajdó;aj fÉ;kdj Tyq fj; fkdjq njhs' 

w,Sï ihsfnda t' lfo¾id f,ífí5 ySÈ meñ‚,slre 

jqfha m,a,shl ld¾Hh Ndr m%Odk mQcl jrfhls' ;udj 

2	  (1910) T.S. 243  
3	  (1909)12 N.L.R. 330  
4	  (1833)  Wendk Reports 253
5	  (1889) 09 S.C.C. 04   

n,y;aldrfhka N=la;sfhka neyer l< úg N=la;sl kvqjla 

u.ska kej; N=la;sh ,nd .ekSug Tyq ;e;a lf<ah' Tyqf.a 

N=la;sh   iajdëk (ut dominus) N=la;shla fkdjq neúka iykh 

,nd§u m%;slafIam úh' kuq;a ñ.=fj,a fmf¾rd t' fidnkd6  
ysÈ oelajq wldrhg nÿ .ekqñlrefjl=j n,y;aldrfhka 

N=la;sfhka neyer l< úg kej; N=la;sh ,nd .eksug N=la;sl 

iykhla wheo isáh yels hehs wêlrKh mejiSh' Bg fya;=j 

f,i wêlrKh oelajqfha nÿ ld,iSudj ;=< nÿ .ekqïlreg 

foam, ms,sno ;ks N=la;shla ;sîuhs' fuys § nÿ .ekqïlrefjl= 

iajdëk yd ;ks whs;sh we;af;l= fia i<lk ,È' tu ksid 

Tyqj ksfhdað;fhl=f.ka fjka fldg ie<lSh'  ksfhdað;hd 

N+la;s úÈkafka ;ud fjkqfjka fkdj wka wfhl= fjkqfjks' 

flfia jqjo fuu ;SrKh úfõpkh l< yel'  ukao N=la;sl 

iyk ,eìh yelafla iajdñ;aj fÉ;kdj we;s wfhl=g muKla 

kï nÿ .ekqïlrefjl=g nÿ ld, iSudj ;=< N=la;sh ms<sno 

iïmQ¾K whs;shla ;snqK o iajdñ;aj fÉ;kdj ke;' 

N=la;sl m%;sl¾u ms<sn|  kS;sfha úIh lafIa;%h 

iïnkaOfhka mq¿,a u;hla wkq.ukh lrñka px.rms,af,a 

t' fp,a,hshd7 ys§  wêlrKh fjkia u;hla m%ldY lf<ah' 

fuys§ meñ‚,slre yskaÿ fldaú,l l<uKdlrefjl= jq w;r 

N=la;sl m%;sl¾uh weheo isá wjia:dfõ§ wêlrKh mejiqfõ 

Tyq yskaÿ fldaúf,a yqÿ Ndrlrefjl= muKla jqj;a tkï 

ysñlre f,i N=la;s fkdúkao;a N=la;s iykhla  ,o yels njhs' 

fuh ñ.=fj,a fmf¾rd t' fidnkd8 ;SrKfhka fjkia jkafka  

iajdñ;aj fÉ;kdj fkdue;s jqjo N=la;sl m%;sl¾uh ,o yels 

nj ñka ms<s.;a neú‚' fuu kvqfõ§ wêlrKh m%ldYs;ju 

iajdñ;aj fÉ;kdfõ wjYH;dj neyer l< ksid fuh kS;sfha 

kj keïula we;s lrk ,o ;SrKhla f,i ms<s.; yelsh' 

flfia jqj;a wod, meñ‚,slreg fldúsf,a md,kh ms<sn| 

ldhsl md,khla we; hk lreK flfrys fuysos wjOdkh 

6	  (1883) 06 S.C.C. 61
7	  (1902) 05 N.L.R. 270  
8	  by; 6



36 37ví,sõ bkaosrd kdkdhlaldr zbvï kS;sh ms<sn`o igykaZ

fhduq lrk ,È' tkï fuu kvqjg fmr kS;sh N=la;sfha 

udkisl wx.h flfrys wjOdkh fhduq fldg iajdñ;aj 

fÉ;kdj  wjYH hhs ms<s.;a; o fuu kvqfõ § wjOdkh 

fhduq lf<a N=la;sfha fN!;sl wx.h tkï meñ‚,slreg 

l=uk wdldrfha ldhsl md,khla weoao hk lreK flfrysh' 

;sfiard t' fldia;d9 kvqfõ§ Woa.; jq idOl by; 

kvqfõ idOl j,ska fjkia fõ' fuysos meñ‚,slre jqfha 

m,a,shl iq¨‍ lïlrefjls. wêlrKh oelajqfha fÉ,a,hshd 

yd ;sfiard kvqj, meñ‚,slrejka tl yd iudk fkdjk 

njhs' ukao px.r ms,af,a ys§  meñ‚,slre l<uKdlrefjl= 

jq fyhska Tyqg m%udKj;a ldhsl md,khla úh'  kuq;a ;sfiard 

kvqfõ meñ‚,slre iq¿ fiajlfhla tkï uqrlrejl= jQ neúka 

wod< foam, iïnkaOfhka Tyqg m%udKj;a ldhsl md,khla 

fkdjq ksid Tyqg N=la;sl m%;sl¾uhla  ,nd fkdÿ‚' 

px.rms,af,a ;Skaÿj wkqj ldrKd folla fya;=fjka 

jeo.;a fõ. tkï" iajdñ;aj fÉ;kdj wkjYH nj olajñka 

uq,ska ;snQ ;SrKhkag iyuq,ska fjkia ;SrKhla wêlrKh 

úiska bosßm;a lsÍu iy fojkqj udkisl wx.h iïnkaOfhka 

;snQ wjOdrKh fN!;sl wx.hg udreùuhs'

fuu kvqj wkqu; lrñka isjm%.diï t' iajdñkdoka 

whsh¾10 ys§ foajd,hl l<uKdlrefjl= jq meñ‚,slre fj; 

N=la;sl m%;sl¾uhla ,nd fok ,È' flfia jqj;a px.rms,af,a 

;Skaÿjg miqj;a N=la;sl kvqlrhl b,a¨‍ïlre úiska Tyq tu 

foam, ysñlre f,i ord isàfï fÉ;kdfjka N=la;s ú|s nj 

ikd: l< hq;=h hk u;hg wm wêlrKh kej; jrla wíÿ,a 

wiSia t' wíÿ,a rySï11 ySÈ t<TqKS. tu kvqfõos mQ¾K  úksYaph 

wdikfha u;h th úh'  tys§ uqia,sï m,a,shl Ndrlre N=la;sl 

m%;sl¾uh wheo isá w;r wêlrKh mejiqfõ b,ä ‍ïlre fj; 

iajdñ;aj fÉ;kdj  fkdjq neúka m%;sl¾uhla ,o fkdyels 

9	  (1889) 08 S.C.C.193  
10	  (1905) 2 Bal. 49
11	  by; 3

njhs' fuu u;h  m%kdkaÿ t' m%kdkaÿ12 ;Skaÿfõ§ ;jÿrg;a 

ms<s.;S. 
flfia jqjo by;s lS kvq ;Skaÿ j,g miqj tkï 1907 

§ ;Skaÿ jq nxvd t' fykaøsla13 ys§ fmd,S urd Wlia ysñfhl=g 

N=la;sl m%;sl¾uhla ,nd fok ,È'  px.rms,af,a  ys§ oelajq 

u;h kej; jrla wkqu; lrñka iy  wíÿ,a wiSia t' wíÿ,a 

rySï   ys§ fY%aIaGdêlrKh ÿka ;Skaÿj fjkia lrñka fuu 

kvqfõ § rdcdêlrKh m%ldY lf<a N=la;s kvqlrhl § 

iajdó;aj fÉ;kdj mQ¾j wjYH;djla fkdjk njhs' 

ióï  t' fvma14 ys§ wêlrKh ;Srkh lf<a  .súiqï fyda 

jHjia:dms; nÿ lrefjl=g N=la;sl m%;sl¾uhla wheo isáh 

yels njhs'  ñ.=fj,a fmf¾rd t' fidnkd yd ióï t' fvma  

;Skaÿ iudk jqj;a tjdg t,ôfï§ wêlrKh wkq.ukh lrk 

,o  moku iyuq,skau fjkia h' ñ.=fj,a fmf¾rd kvqfõ§  

nÿ .ekqïlrefjl=g iajdñ;aj fÉ;kdj  mj;sk nj;a 

iajdñ;aj fÉ;kdj mQ¾j wjYH;djla nj;a ms<s.kq ,enqjo 

ióï kvqfõ § tjeks wjYH;djla fkdjk nj ms<s.ksñka 

N=la;s m%;sl¾uh ,nd ÿKs'  fuys§ nÿ .ekqï lrejkag" fmd,S 

urd Wlia ysñhkag foam, iïnkaOfhka m%udKj;a ldhsl 

md,khla fkdjqjo iSñ; jevodhs whs;sjdislï (Beneficial 
Interest) mj;Sh hk moku u; iyk ,nd ÿKs'  fï wkqj 

,xld kS;sh hgf;a  N=la;sl m%;sl¾u wheo isàfï §  tlaflda 

foam, iïnkaOfhka m%udKj;a ldhsl md,khla we;s nj  

ikd: lsÍfuka fyda ke;fyd;a iSñ; jevodhs whs;sjdislï 

mj;sk nj ikd: lsÍfuka N=la;sl m%;sl¾u ,nd .; yels fõ'

fï wkqj wjidk jYfhka lsj yelafla px.rms,af,a 

;SrKfhka miqj N=la;sl m%;sl¾u ,nd §fï kS;sh mq¿,a ù 

we;s njhs' fuh m%;sm;a;suh jYfhka i;=gqodhl jkafka fuu 

m%;sl¾ufha mrud¾:h wkqj tys úIh lafIa;%h mq¿,a lsÍug 

lghq;= ie<eiaùug wêlrKh iEu wdldrfhkau j. n,d.; 
12	  (1910)13 N.L.R. 164
13	  (1907) 1 A.C.R. 81
14	  (1954) 55 N.L.R. 523
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hq;= neúKs'  ukaoh;a N=la;sl m%;sl¾u ,nd fokqfha N=la;slre 

ñi whs;slre wdrlaId lsÍug fkdfõ'  fï ksid uq,a ;Skaÿ 

mokï úrys; nj oelaúh yelsh' tkï wkjYH wdldrhg 

ysñlrefjl= ;=< muKla mj;sk iajdñ;aj fÉ;kdfõ  

wjYH;dj ms<s.;a ksidh'  px.rms,af,a ;SrKfhka ksjerÈ 

kS;s ;;a;ajh yÿkajd fok ,o w;r foam, iïnkaOfhka 

Wkkaÿjla olajk whg fÉ;kdj fkdi<ld m%;sl¾u ,nd.; 

yelsh'  kuq;a ´kEu wfhl=g iyk ,nd.; yels hehs ñka 

woyia fkdfõ' ta wkqj tla;rd iSudjlg hg;aj iy wkjYH 

iSud bj;afldg iyk ,nd fokq ,efí' 

yjq,a ysñlrejka wdY%s;j ;jÿrg;a Ys% ,xld kS;sh hgf;a 

tla yjq,alrefjl=g ;j;a yjq,alrefjl=g tfrysj N=la;sl 

m%;sl¾u ,o yelso hkak m%Yakhla ù we;' px.rms,af,a kvqjg 

wkqj  kï yjq,a ysñlrejkag o fuu iykh ,o yelsh' 

kuq;a uq,ald,Skj  iajdñ;aj fÉ;kdj wjYH l< ksid;a 

yjq,a ysñlrejka N=la;s úÈkafka ;ud fjkqfjka yd wka who 

fjkqfjka ksid Ys% ,xld kS;sh hgf;a yjq,a ysñlrejkag 

N=la;sl m%;sl¾u ,o fkdyels hehs ;Skaÿ ù we;'  

flfia jqjo j¾Okh jq Ys% ,xld kS;sh wkqj iajdñ;aj 

fÉ;kdj ;jÿrg;a wjYH fkdjk neúka iy  fuh ;djld,sl 

iykhla jk neúka yjq,a ysñlrejkago fuu iykh ,nd 

§fïka lsisu  mdvqjla fyda ydkshla  wka yjq,a ysñlrejkag 

isÿ fkdfõ' ukaoh;a iykh ,nd §fï § meñ‚,slrejka ;ks 

whs;slrejka o ke;fyd;a yjq,a ysñlrejkao hkak ;j ÿrg;a 

jeo.;a fkdfõ' fï wkqj yjq,a ysñlrejka iïnkaOfhka 

wm kS;sfha mj;sk fuu iSudj N=la;sl m%;sl¾u ms<sno ks;sh 

wkjYH f,i mgqlr oeóula f,i fmkajd Èh yelsh' 

meñ‚,slrej N=la;sfhka kS;súfrdaë wkaoug fkrmd oeuQ nj

ld,djfrdaë wd{d mkf;a 04 jk j.ka;shg wkqj 

meñ‚,slrej N=la;sfhka neyer l< hq;= jkafka kS;súfrdaê 

wldrhghs' frdau ,kafoaiS kS;sh hgf;a N=la;sfhka neyer 

lsÍu isÿ lf<a idyisl l%shdjlskao keoao hkak jeo.;a fõ'  

idyisl l%shdjlska fkrmqfõ kï  spolie wod, úh' tfuka u 

frdau ,kafoaiS kS;sh hgf;a  tla tla ;ykï ksfhda. ,nd 

.ekSu ioyd  tlsfklg fjkia mQ¾j wjYH;d imqrd,sh 

hq;= úh' kuq;a j¾;udkfha fuu tla tla ;ykï ksfhda. 

w;r fjki l%shd;aul fkdfõ' fkrmSfï úfNaokhka ms<s 

fkd.kakd YsS% ,xld iy ol=Kq wm%sldkq kS;s moaO;Ska ms<s.

kafka N=la;sfhka neyer l< ;eke;a;df.a leue;af;ka  fyda 

wkque;sfhka f;drj neyer lsÍu m%udKj;a njhs' fkrmSu 

isÿ jq wdldrh ;jÿrg;a jeo.;a fkdfõ.  kQ;k kS;sh 

hgf;a ;Srkh jq fmf¾rd t' úfÊiQßh15 ysÈS mejiqfõ N=la;sl 

kvqlrhla mejÍu ioyd n,y;aldrh fyda idyisl l%shdj 

;jÿrg;a jeo.;a fkdjk njhs' 

kSfkda fndkSfkda t. ä ,dka.a16 (Nino Bonino v De 
Lang) kvqj óg idOl mdGhla f,i oelaúh yelsh. bkia 

(Innes) w. úksiqrejrhd meyeÈ<s f,i mejiqfõ fuys§ wjYH 

jkqfha meñ‚,slref.a leue;a;g mgyeksj Tyqj N=la;sfhka 

neyer lsÍu muKla nj;a idyisl l%shdjla wkjYH nj;ah' 

frdau ,kafoaiS  kS;sfhka neyer ù hk ;j;a wjia:djla 

kï meñ‚,slrej N=la;sfhka  ldhsl jYfhka fkrmkq 

fkd,enqjo o N=la;sl m%;sl¾u ,o yels ùuhs' 

frdfj,a wmamqydñ t' fudhsfiia wmamqydñ17 ys§ 

meñ‚,slrej ksh; jYfhka bvfï N=la;sfhka neyer l< 

njg idlaIs fkdùh' Tyq meñ‚,s lf<a ;u foamf<a ;snQ M, 

f.k hdfuka ú;a;slre ;u N=la;shg wjysr l< nj;a foam, 

u; ;snQ j.dj iïnkaOfhka meñ‚,slreg we;s whs;sh 

ms<sn|j wdrjq,a l< nj;ah' wêlrKh mejiqfõ meñ‚,slreg 

N=la;sl me%;sl¾u ,eîug fuh m%udKj;a njhs' fmf¾rd t' 

úfÊiQßh ys§  ldhsl jYfhka neyer lsÍula wjYH njg óg 

fmr wêlrKh úiska oelajq u;h m%;sla‍fIam flßK' 

15	  (1957) 59 NLR 529
16	  (1906) T.S. 120
17	  (1899) 4 N.L.R.225
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fmf¾rd t' úfÊiQßh18  kvqfjka yÿkajd ÿka ;j;a 

woyila kï meñ‚,slre kvqj mjrk wjia:dfõ § uq,ska wysñ 

jq N=la;sh kej; ,nd ;sîu N=la;sl kvqlrhla ref.k taug 

nOdjla fkdjk njhs'  fuu kvqfõ idOl wkqj meñ‚,slre 

yd ú;a;slrejka w;r we;s jq tl.;ajfha i|yka jQfha kvqjla 

ud¾.fhka N=la;sl whs;sjdislï ;SrKh lrk;=re ú;a;slre 

kej; bvug we;=¿ fkdjk njhs'   fï wkqj   meñ‚,slre 

foamf<a N=la;sfha isáh o by; tl.;ajh mßÈ N=la;sl 

m%;sl¾uhla ,nd fkd.;a;d kï meñ‚,slref.a N=la;shg 

ydks isÿ úug bv ;snq‚' 

wjidk jYfhka lsj yelafla frdau ,kafoaiS kS;sh 

ms<s.;a ksfhda. ;=ku YS% ,xld  jHjia:dms; kS;sh ms<s.;a 

tlu iykh ;=< wka;¾.; ù we;s njhs' fuu ish¨‍u 

wjia:d iïnkaOfhka 04 jk j.ka;sfhka ,nd § ;sfnk 

iykh iEu wjia:djlgu wod, jk fyhska frdau ,kafoais 

kS;sfha wjYH;d kej; yÿkajd §ula wjYH fkdfõ' tfia 

ùfuka isÿ jkafka N=la;sl m%;sl¾u ,nd§fï úIh lafIa;%h 

wkjYH wdldrfhka mgqùuls' frdau ,kafoaiS kS;sh hgf;a tla 

tla ;ykï ksfhda.h ,nd .ekSu i|yd úúOdldr wjYH;d 

ia:dmkh l< hq;= jqjo ,xld kS;sh hgf;a iEu wjia:djlu 

Tmam ql< hq;= jkafka tlu wjYH;d fõ' 

N=la;sl m%;sl¾u ,nd.; fkdyels wjia:d

kS;Hdkql+, wdldrfhka foamf,ka neyer ùula isÿj 

;snQfka kï tjka wjia:djl N=la;sl m%;sl¾u ,nd .; 

fkdyel' ksoiqkla f,i wêlrK ksfhda.hla ud¾.fhka  

fkrmSu isÿ jq‚ kï th kS;HdkQl+, wdldrfha fkrmSula 

ksid m%;sl¾u wheÈh fkdyel' fï ksid fkrmSu  l=uk 

wdldrfhla isÿ jqjo th wksjd¾fhka u  kS;HdKql+, fkdúh 

hq;=hs. isf,da t' kkafoa19 Sillo vs nande ys§ tla;rd kS;shla 

hgf;a .j /,la fjku fldgqjl ;nk ,È' N=la;sfhka 

18	  by; 15

19	  129 A.D. 26

neyer lsßu kS;Hdkql+, jq neúka  N=la;sl m%;sl¾uh m%Odkh 

fkdlrk ,È' 

kvqlrh f.k taug fmr ú;a;slre tu foam, 

wjxl fÉ;kdfjka l%shd l< f;jk md¾Yjhlg w.kd  

m%;sYaGdjla u; mejrejd kï tu f;jk md¾Yjh fkrmSug  

meñ‚,slreg N=la;sl m%;sl¾u /f.k wd fkdyel' ukaoh;a 

fmdÿ kS;sfha  ms<s.;a isoaOdka;la mßÈ hï mqoa.,fhla ks¾jHdc 

is;ska uqo,a m%;sIaGdjla i|yd hï foam,la ñ,g .;fyd;a 

Tyqg ksrjq,a N=la;sh ,eìh hq;=hs' fuu isoaOdka;h ms<sf.k 

we;af;a ks¾jHdc fÉ;kdfjka l%shd l<  f;jk md¾Yjh 

wdrlaId lsÍughs' ksoiqkla f,i A B C  hkqfjka mqoa.,hska 

;sfofkls'  A N=la;sfha isá w;r B  Tyqj fkrmd ioaNdjfhka 

uqo,a m%;sYaGdjla u; l%shdl, C g foam, úl=Kqjd kï C g 

tfrysj N=la;sl  m%;sl¾u ,nkak A g fkdyelsh' ukaoh;a fï 

wjia:dj jk úg C tu foam, uqo,la f.jd ñ,g f.k we;s 

fyhsks. fuys§ l< hq;af;a whs;sh ;yjqre lr .ekSu ioyd 

fjku kvqjla (Rei Vindicatio) mjrd ysñlu i;= jkafka A 
go ke;skï B go hkak ;SrKh lr .ekSuhs' hï fyhlska 

bvfï ysñlu A  i;= jk nj ;SrKh jqfha kï C  uqo,la f.jd 

bvu ñ, § .kq ,enqjo C g foam, ms<snoj lsisÿ whs;shla 

fkd,efí'  ukaoh;a C bvu ,ndf.k we;af;a bvu ms<snoj  

lsisu ysñlula fkd;snqKQ B f.ka jk fyhsks' 

wjidk jYfhka N=la;sl m%;sl¾u ms<sno wm kS;sh 

iïnkaOj lsj yelafla  ld,djfrdaê mkf;a 04 j.ka;sfhys  

wm kS;sh uq¿ukskau olajd ;sfnk ksid 04 jk j.ka;sfhys 

w;=re úOdkh Tiafia fjk;a kS;shl mj;sk wjYH;djka 

yÿkajd§u wjYH fkdjk njhs'  
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yjq,a ysñlu  
(Co Ownership)

foam,l whs;sh mqoa.,hka lsysm fofkla w;r fn§ 

mj;S kï th yjq,a ysñlula fõ'  tlu bvula iïnkaOfhka 

mqoa.,hka fofofkl=g fyda Bg jeä .Kklg whs;shla 

;sfnk úfgl § foam, ms<sn`o Tjqkaf.a whs;sjdislï ksYaÑ; 

jYfhka fnod fjkalr fkdue;s ksid tysos yjq,a ysñlula 

ks¾udKh fõ. ;ks ysñlulos fuka fkdj yjq,a ysñlulos 

ta ta ysñlrejkaf.a whs;sjdislï idudkH l%uhg fuka fnod 

fjka fldg fkdue;. tuksid Tjqka fkdfnÿ bvï fldgilg 

whs;sjdislï olajhs' fuf,i yjq,a bvula ksYaÑ; jYfhka 

u fnod  fjka lr fkdue;s ksid foamf,a iEu ìï w`.,la 

iïnkaOfhkau Tjqkag whs;shla we;' tneúka foamf<a ́ kEu 

ia:dkhla N=la;s ú§ug yjq,a ysñlrejkag whs;shla we;' 

kuq;a Tjqkag N=la;s úÈh yels M, m%udKh Tjqkaf.a fkdfnÿ 

fldgig iudk úh hq;= h' foam, ms<sn`o yjq,a ysñlu 

úúOdldrfhka mek kef`.a'  tkï Tmamqjla hgf;a"  wka;su 

leu;s m;%hla hgf;a wka;su leu;s m;% úrys; Wreuhla 

hgf;a fyda jHdmdßl lghq;a;la ioyd mqoa.,hka  lSmfofkla 

tl;=j hï foam,la ñ,g .ekSfuka hkdos jYfhkss.

yjq,a ysñlrejkaf.a úúOdldr whs;sjdislï

yjq,a foam, mßyrKh lsÍfï iy m%fhdackhg .ekSfï 

whs;sjdislu

 fuu whs;sh uQ,sl jYfhka l%u ;=klska l%shd;aul fõ'

w&	 ish¨‍u yjq,a ysñlrejka tlg tl;=j foam, fmdÿfõ  

N=la;s ù§u'

wd&	 ish¨‍u yjq,a ysñlrejkaf.a leue;af;ka Tjqka fjkqfjka 

N=la;s ú§u ioyd tla yjq,a ysñlrefjl=g wjirh ,nd 

Èh yel' fuf,i wksl=;a whf.a wjir u; foam, N=la;s 

úÈkakd ;ud iy wfkl=;a wh fjkqfjka foam, N=la;s 

ù§'

we&	 yjq,a ysñlrejkaf.a iduQysl ;Srkhla u; yjq,a foam, 

wúêu;a f,i fnodf.k N=la;s ú§u' wúêu;a wdldrfhka 

isÿ lrk ,o fn§ula ksid tu fn§u kS;sh ms<s fkd.kS' 

kuq;a foam, N=la;s ú§fï iy m%fhdack .ekSfï myiqj 

ioyd wúêu;a f,i foam, fnodf.k N=la;s úÈh yel' 

wúêu;a fn§ula ;snQ mu‚ka wfkl=;a ysñlrejka ta ta 

fldgiska neyer l< yels hehs tu.ska woyia fkdfõ' ta 

ta yjq,a ysñlrejka ta ta fldgia úÈkafka  ;ud fjkqfjkA 

fiau wfkl=;a yjq,a ysñlrejkao fjkqfjks'  

hï yjq,a ysñlrefjl=g yjq,a foam, úfYaI wdldrhlska 

N=la;s ú§ug wjYH kï Tyq l%shd l<hq;= wdldrh my; oelafõ'  

yjq,a ysñlfï moku jkqfha ish¿ fokdu tljr tlu 

foam,la N=la;s úÈuhs' ta wkqj tla yjq,a ysñlrefjla hï 

wdldrhlg foam, N=la;s úoSug ;srKh lrhs kï tu N=la;s 

úÈk wdldrh wfkl=;a whf.a whs;sjdislï j,g mgyeks 

fkdúh hq;=h' tkï wka whf.a whs;sjdislï j,g w.;shla" 

ysßyerhla fyda ndOdjla isÿ fkdjk whqßka l%shd lsßu 

wksjd¾h fõ'

uq,a ld,Sk kS;sh ms<s.;af;a hï yjq,a ysñlrefjl=g hï 

úfYaI wdldrhlska foam, N=la;s ú§ug wjYH kï Tyq iEu 

úgu wka yjq,alrejkaf.a leue;a; m%ldYs;j fyda jHx.fhka 

,nd .ekSu wksjd¾h jk njhs'1 kuq;a kS;sfha mej;s fuu 

oeä nj is,ajd t' is,ajd2 yS§ hï;dla ÿrlg fjkia lrk ,È'  

tysos mejiqfõ hï foam,la ù j.dj ioyd iqÿiq fõ kï tla 

yjq,a ysñlrefjl=g idOdrK fya;=jla fkdue;sj ;j;a yjq,a 

1	  l¨‍;r Èidm;s v .=Kr;ak  (1968) 71 N.L.R. 58
2	  (1903) 6 N.L.R. 225
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ysñlrefjl= úiska tu j.dj isÿ lsÍu j<lajd,sh fkdyels 

njhs'  tfukau j.dj isÿ lrk yjq,a ysñlreg ta ioyd wjirh 

,nd .ekSug wjYH fkdfõ' ukao h;a tu foam,  iajdNdúl 

fyda w;HjYH Ndú;hla ioyd fhdok neúks' 

flfia jqjo j¾;udk kS;sh hgf;a m%ldYs; fyda jHx. 

wjirh wjia:d foll§ ,nd .ekSu wksjd¾h fõ' tkï tla 

yjq,a ysñlrefjl= yjq,a foam, tys idudkH yd iajNdúl 

Ndú;hg mgyeks jk wdldrfhka Ndú; lrhs kï fyda 

yjq,a ysñlreg kS;Hdkql=,j ysñ ìï m%udKh blaujd hk 

wdldrfhka N=la;s ú§u is¥ lrhs kï hk wjia:d foflysoss 

yer wka wjia:dj, § m%ldYs; fyda jHx. leue;a; wjYH 

fkdfõ'  flfia jqjo bvul iajNdúl mßyrKh fkdfyd;a 

Ndú;h hkak kvqfõ wjia:dkq.; idOl u; ;SrKh jk 

isoaêuh lreKls'

l¨‍;r Èidm;s t' .=Kr;ak3  ysoS wod, yjq,a foamf,a 

biald.drhla mj;ajdf.k .sfhah' tys iajNdúl mßyrKh 

u;ameka ksYamdokh jk neúka tjka Ndú;hla ioyd tla yjq,a 

ysñlrefjl=g Tyqf.a fiiq yjq,a whs;slrejkaf.a leue;a; 

wjYH fkdfj;ehs ;SrKh úh'  

ishfodaßia t' fykaøsla4 ysÈ  fmdÿ foam, jqfha L‚c 

øjH lekSu ioyd Ndú; l< bvuls'  fuu bvu idudkH 

yd iajNdúl mßyrKh ioyd fhojq nj;a ta wkqj wfkl=;a 

whf.a wjirh ,nd .ekSu wkjYH nj;a ;SrKh úh'

yjq,a foam, Ndú; lrk yd N=la;s úÈk l%uh wkqj yjq,a 

ysñlrejkaf.a whs;sjdislï flfrys fjkia uQ,O¾u n,mdhs'

tla yjq,a whs;slrefjla wfkl=;a yjq,a whs;slrejkaf.a  
wjirh u; foam, N=la;s úÈk wjia:dj 

fujeks wjia:djl§ lsisu jeäÈhqKQ lsÍula fkdfldg 

N=la;s ú§fuka ,efnk uq¿ uqo,a m%udKh ta ta yjq,a 

3	  by; 1

4	  (1896) 6 N.L.R. 275

ysñlrejkaf.a whs;sjdislï j,g iudkqmd;sl jk whqßka 

fnÈh hq;= h'  hï jeä ÈhqKq lsÍula tu ;ks mqoa.,hd  N=la;s 

ú§u wdrïN lsÍfuka miqj isÿ lsÍug  f.dia hï w,dNhla 

isÿ jQfha kï tu w,dNh jeäÈhqKq lreu ord.; hq;= h'  tfia 

fkdue;sj  foam, idukH whqßka  Ndú; lssÍfuka  iDcqju 

Woa.; jk wdodhu wfkl=;a yjq,a ysñlrejka  iu. fnod 

.kakjd fiau hï w,dNhla Woa.; jqjfyd;a  tho wka wh 

iu. fnod .; yelsh' kuq;a fuu w,dNh wi;aNdjfhka 

fyda Tyqf.a iudj Èh fkdyels wldrfha oeä fkdie<ls,a, 

ksid  hï w,dNhla Woa.; jqjfyd;a fiiq yjq,a ysñlrejka 

Bg j. lsj hq;= fkdfõ' 

tfiau  foam, N=la;s ú§u  tla yjq,a ysñlrefjla úiska 

muKla isÿ l<o Tyq úiska fiiq yjq,a ysñlrejkag Tjqkaf.a 

fldgi  ke;skï whs;sshg iß,k whqßka ,dN ,nd Èh hq;= 

nj fp,a,mamd t' fmdkakïm,ï5 ys§ ms<s.;s' y<yfldka t' 

m%kdkaÿ6  ys§ meñ‚,slre yd ú;a;slre fldmamrd  ksYamdokh 

lrk fuda,l yjq,a ysñlrefjda jqy' ú;a;slre úiska 

meñ‚,slrej  foamf,a N=la;sfhka fkrmd Tyq ;ksju ,dN 

,nd .;s' wêlrKh ;SrKh lf<a Tyq úiska tu ,dNh yjq,a 

ysñlreg we;s whs;sfha m%udKhg  Tyqg ,nd Èh hq;= njhs' 

wmamqydñ t' woaøshd7 kvqfõ § ;SrKh jqfha yjq,a 

ysñlrejkaf.ka iuyrla muKla L‚c øjH ,nd.;a neúka 

wfkla yjq,a ysñlrejkago tajd ,nd .ekSfï whs;sh we;s 

njhs'  is,s̀oydó t' mSßia8 kvqfõ § iudk u;hla ms<s.;af;a h' 

yjq,a ysñlrejka úiska wfkHdakH .súiqula u; bvu 

wúêu;a f,i  fnod fjkalr f.k  tla tla  wh  tla tla 

fldgfia N=la;shg we;=¿ jqjfyd;a  ta tla tla fldgia N=la;s 

úÈkakka Tjqkaf.a ìï lene,a, N=la;s úÈh hq;=h' tla  whl=g  

wfkla yjq,a ysñlrejkaf.a  ueÈy;a ùulska f;drj  ish ìï 
5	  (1898) 3 N.L.R. 118
6	  (1956) 59 N.L.R. 208
7	  (1879) 2 S.C.C. 166
8	  (1919) 21 N.L.R. 129
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fldgi md,kh lsÍu, úhoï lsÍu, ,dn fyda w,dN ,eîu 

l< yelsh' 

yjq,a ysñlrejl= yjq,a foam, u; jeä ÈhqKq lsÍula isÿ l, 
wjia:djl th N=la;s ú§ug we;s whs;sjdislu

yjq,a ysñlrefjla ks;Hdkql+,j foam,la u; j.djla  

isÿl< fyd;a Tyqg tys ksrjq,a N=la;sh ysñ fõ hehs fmdä 

is[af[da t' w,aúia9 ySÈ ms<s.;s' fuys§ meñ‚,slre úiska  

yjq,a foam,la u; rn¾ j.djla isÿ lrk ,o w;r ú;a;slre 

meñ‚<slrej n,y;aldrfhka  fkrmd tys N=la;sh ,nd .;af;a 

h'  lsishï jeäÈhqKq lsÍula isÿ l< yjq,a ysñlrefjl=g th 

N=la;s úoSsug iy tys M,odj m%fhdackhg .ekSug bv i<id 

fok wkaofï pdß;%hla furg ;sfí hehs wêlrKh ;SrKh 

lrk ,È'

fuu whs;sjdislu  wrfkda,sia isxf[da t'  fïßfkdakd10  

kvqfõ§ o ms,s.;s' fuys§ o jeäÈhqKqj isÿ lrk ,o yjq,a 

ysñlrejkaj rn¾ bvul N=la;sfhka fkrmk ,È' wêlrKh 

úiska meñ‚,sslrejkag N=la;sl m%;sl¾uhla u.ska tlS jeä 

ÈhqKq  lsÍfï N=la;shg kej; m;a lrk ,È' kd.,sx.ï 

úksiqrejrhd lshd isáfha tla yjq,a ysñlrefjl= úiska Tyqg 

bvfï we;s ks;Hdkql+,  whs;sjdislu blaujd hk mßÈ j.djla 

isÿ l<;a   tu iïmQ¾K  jeäÈhqKqfõ u ksrjq,a N=la;sh ioyd 

whs;sjdislula mj;sk njhs'

mSßia t' wmamqydñ11  ys§   flkuka úksiqrejrhd fmkajd 

ÿka mßÈ kS;Hdkql+, whs;sh  blaujk m%udKhl j.djla l< 

úg  tu jeämqr m%udKh  N=la;s ú§fï whs;sjdislu ,nkak 

kï  wka whf.a leue;a;g yd wkque;shg tl`.j  tu l%shdj 

isÿùu wksjd¾H fõ' flfia jqj o  j.djla iïnkaOfhka wm 

by; idlÉPd l< ;;a;ajh  i;H jqjo  tla yjq,a ysñlrefjl= 

úiska yjq,a foam, u;  we;s L‚c  iïm;a fidhd.;a úg  tys 

9	  (1926) 28 N.L.R. 401
10	  (1946) 33 N.L.R. 564
11	  (1947) 48 N.L.R. 344

N=la;sh ish¨‍u yjq,a ysñlrejkag iudkqmd;sl jk whqßka 

,eìh hq;=h'  L‚c iïm;a iïnkaOj  funÿ fjkila  wkq.

ukh lsÍug fya;=j kï"  tajd fmdf<dfjys ;sî fidhd.;a 

fohla ksid  yjq,a ysñlrejd w¨;ska yÿkajd ÿka  fohla 

fkdùuhs' tuksid tu fidhd .ekSu ioyd  jeh jq úhou 

w,dN jYfhka ,nd .; yels jqjo  fidhd .ekSfï ksrjq,a 

N=la;sh fidhd.;a  yjq,a ysñlrejd yg fkd<efí' fï wkqj 

fï iïnkaOfhka wod< jk uQ,O¾uh  kï hï wdodhula 

iDcqju yjq,a foam, Ndú; lsÍfuka Wmhd.; yels kï  tajd 

yjq,a ysñlrejka w;r  Tjqkaf.a fldgia j,g iudkqmd;sl 

jk whqßka  fnÈh hq;= njhs'  

fï wdY%fhka  Woa.; jk wfkla  m%Yakh kï  yjq,a 

ysñlrefjl= yjq,a foam,la u;  kS;Hdkql+, jeäÈhqKq lsÍula 

lr we;s úg bka ksrjq,a N=la;sh ,efnkjd fiau  bka wfkla 

yjq,a ysñlrejka fkrmsh yels o hkakhs'  f.dvke.s,a,la  bÈ 

l<  jeäÈhqKqlrefjl=g  fujka whs;shla ,eìh yels jqjo  

j.djla iïnkaOfhka ,efíoehs hkak m%Yak iy.;h'  ukao 

h;a  wka yjq,a lrejkag  j.dj N=la;s ú§ug  whs;sjdislï 

fkd;snqK o  Tjqkag foamf<a iEu ìï w`.,la iïnkaOfhka 

u tl yd iudk whs;shla mj;sk ksid  tf,i fkrmSfï 

wd{djla tu yjq,a ysñlrejd ,enqjfyd;a th wka yjq,a 

ysñlrejkaf.a foam, whs;sjdislï N=la;s ú§ug ndOdjla jk 

neúks' ukaoh;a  mig we;s whs;sh fujka wjia:djla  hgf;a 

m%;slafIam l< fkdyelsh'  

yjq,a ysñlrefjl=g f.dvke.s,s bÈlsÍug we;s whs;sh

fï iïnkaOj idudkHfhka Ndú; jk uQ,O¾uh kï 

tla yjq,a ysñlrefjl= lrk lghq;a;la wka yjq,a ysñlrejkag  

keje;aúh yelafla tu l%shdj ;=<ska wka yjq,a ysñlrejkaf.a 

whs;sjdislï W,a,x>Kh fõ kï fyda tajdg hï ydkshla  

fyda ndOdjla fõ kï mu‚' ta wkqj tla yjq,a whs;slrefjl= 

tu foam, ta iïnkaO iajNdúl Ndú;h ms‚i fhdojhs kï 

tjka ;ykula wheo isàfï  whs;shla fkdue;'



48 49ví,sõ bkaosrd kdkdhlaldr zbvï kS;sh ms<sn`o igykaZ

.=Kj¾Ok t' is,ajd12" kvqfõ§ oelajq mßos uq,ald,Sk 

kS s;sh ms<s.;af;a tla yjq,a ysñlrefjl=g wka yjq,a 

ysñlrejkaf.a  m%ldYs;  leue;a; fkdue;sj f.dvke.s,s 

bÈlsÍfï whs;sh fkdue;s njhs'  is,ajd t' fldrhd13  kvqfõ§ 

tla yjq,a ysñlrefjl= úiska ;j;a yjq,a ysñlrefjl= 

f.dvke.s,a,la  bÈlsÍu keje;aùug ;ykï wd{djla weheo 

isáho wêlrKh th m%;slafIam  lf<a h'  óg tla fya;=jla 

f,i oelajqfha tu foam, iïnkaOfhka l%shd;aul jq  wka yjq,a 

ysñlrejkaf.a wjirh fkdue;sj tu foam, u; f.dvke.s,s 

bÈlsÍfï whs;sjdislu  ,nd fok isß;la mej;s njhs'  kuq;a 

is,ajd t' is,ajd14 ysos fudkal%s*a (Moncreiff) úksiqre fuu u;h 

uq¿ukskau m%;slafIam lrñka mejiqfõ f.dvke.s,s bÈlsÍu  

iïnkaOj  fujka isß;la yjq,a ysñlrejka w;r mej;sh 

fkdyels nj;a tys,d m%ldYs; wjirh wjYH nj;ah' fujka 

whs;sjdislula tla yjq,a ysñlrefjl=g ,nd §fï § wjOdkh 

fhduq l< hq;= uQ,slu ldrKh tjka bÈlsÍula ;=<ska wka 

yjq,a ysñlrejkaf.a whs;sjdislï W,a,x>Kh fõo hkakhs' 

fuu kvqjg wkqj meñ‚,slre yd ú;a;slre yjq,a ysñlrejka 

úh'  meñ‚,slre ksjila bÈlsÍug .;a úg ú;a;slre uq, isg 

thg úreoaO úh' kuq;a th fkd;ld meñ‚,slre fkdlvjdu 

th isÿ lf<ah'  miqj ú;a;slre f.dvke.Sfï l%shdj ;jÿrg;a 

isÿùu  j<lajkakg ;ykï ksfhda.hla  Widúfhka ,nd 

.;af;ah'   meñ‚,slre ;¾l lrñka mejiqfõ ú;a;slre 

,nd.;a ;ykï ksfhda.h  ksid meñ‚,slreg  ksji 

iïmQ¾K lsÍug fkdyels jq nj;a" tkï jy<h  bÈ lsÍug 

fkdyels jq ksid  ksji iEÈug Ndú; l< f.dvke.s,s øjH 

j,g ydks jq nj;a ta ksid ú;a;slre Tyqg jkaÈ f.úh hq;= 

nj;ah'  kuq;a Widúh mejiqfõ meñ‚,slreg, ú;a;slreg 

tfrysj tjka kvqlrhla /f.k wd fkdyels  njhs. ukao 

meñ‚,slre, ú;a;slref.a m%ldYs; wjirh fkdue;sj ksji 

12	  (1914) 17 N.L.R. 287
13	  [03 Lorenz 312]
14	  by; 2

bÈ l< neúks'  fuu ;SrKhg fya;=j úh yelafla ysñlrejka 

foam, ord isákafka yjqf,a jk neúka tla wfhl= bvfï 

f.dvke.s,a,la bÈfldg tu fldgig wka yjq,a ysñlrejka 

we;=¿ùu yd Tjqka th N=la;s ú§u w;aysgq ùu l< fkdyels 

ksidh' flfia jqjo fuh oekg m%;slafIam lr we;s wka;jd§ 

u;hla nj lsj hq;= h' oekg ms,s.;a uQ,O¾uh  my; ioyka 

mßÈ h' tkï f.dvke.Sfï l%shdj hï bvula Ndú; lrk 

iajNdúl yd idudkH l%uh f,i ie<lsh yels kï wka yjq,a 

ysñlrejkaf.a m%ldYs; leue;a; fkdue;sj  tys f.dvke.s,s 

bÈl< yelsh' ksoiqkla f,i f.dvke.s,s boslsßu ioyd jk 

foam,la oelaúh yel' 

fujka wjia:djl wka yjq,a ysñlrejkaf.a leue;a; 

jHx.fhka ,enqkd fia ie<fla' kuq;a f.dvke.s,s iE§fuka 

bvfï uQ,sl ie<eiafï fjkila fõ kï túg m%ldYs; 

wjirh w;HjYH fõ hhs .=kj¾Ok t' .=kj¾Ok15" 

.=kj¾Ok t' is,ajd16 kvqj,§ ms,s.;s. lf;daksia t' is,ajd17 

;SrKh fï iïnkaOfhka b;du;a jeo.;a fõ' yjq,a foam,l 

f.dvke.s,a,la bos lsßug tla yjq,a ysñlrefjl=g we;s 

whs;sh tys§ i<ld ne,sK'  yjq,a foam, u; ksjila ;kd tys 

Ôj;aùfï whs;sh tla yjq,a ysñlrefjl=g ,efnk nj fuysos 

ms<s.eksK' fï wkqj fmkS hkafka mÈxÑh ioyd ksjila 

;ekSu bvfï iajdNdúl Ndú;hla nj Widúh ms<s.;a njhs' 

uydpd¾h cS t,a mSßia ue;s;=uka olajk  mßÈ ksjila iE§u 

N+ñfha iajNdúl mßyrKhg mgyeks fkdjqj;a  tu ksji 

bÈlrk ìï m%udKh yjq,a ysñlrejd i;= N+ñ m%udKh blaujd 

hhs kï  wfkla whf.a m%ldYs; leue;a;  ,nd .; hq;= h' 

fuu ;;a;ajh ;j ÿrg;a  ms<s.ksñka t,ams fkdakd t' 

mqxÑisxf[da18 ySÈ mejiqfõ  iEu yjq,a ysñlrefjl=gu foam, 

hqla;s iy.; f,i mßyrKh lsÍfï whs;sjdislula we; hkak 

15	  (1913) 17 N.L.R. 143
16	  (1914) 17 N.L.R. 287
17	  (1919) 21 N.L.R. 452
18	  (1950) 52 N.L.R. 115
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uQ,O¾uhla f,i ms<s.kakd njhss' hï yjq,a ysñlrefjl= úiska 

boslsÍug ;e;a lrk f.dvke.s,a, bvu wdY%s; uQ,sl ie<eiau 

yd msysàu fjkia fkdlrhs kï tkï th iajdNdúl Ndú;hla 

kï iy Tyqg ysñ N+ñ m%udKh blaujd fkdhhs kï  tu.ska 

wka yjq,a ysñlrejkaf.a whs;sjdislï W,a,x>Kh fkdlrhs 

kï m%ldYs; wjirla wjYH fkdfõ' 

hï yjq,a ysñlrefjla n,y;aldrfhka wfkl=;a yjq,a 

ysñlrejkaf.a whs;sjdislï W,a,x>Kh lrñka yjq,a foam, 

u; f.dvke.s,a,la bÈlrhs kï wfkla yjq,a ysñlrejkag 

we;s iykh jkqfha, fmf¾rd t' fmdäisxf[da 19 uq;d,s*a 

t' ukaiQ¾20  kvqj,È oelajQ mßos tlS f.dvke.Sfï lghq;=  

keje;aùu ioyd bkackalaYka  ;ykula ,nd .ekSuhs' funÿ 

;ykula ,nd .ekSug b,a¨‍ï lrk yjq,a ysñlrejka úiska 

fuu f.dvke.sfï l%shdj  Tjqkaf.a whs;sjdislï flfrys 

whq;= iy.; f,i n,mdk nj Tmamq l< hq;= h' tkï yjq,a 

ysñlrejd ;ukaf.a kS;Hdkql+, whs;sjdislï blaujd,k 

wdldrfhka lghq;= lrk nj fmkajd§u fyda  bvu iïnkaO 

uQ,sl ie<eiau" msysàu fjkia lrk nj fmkajd Èh hq;= h'  

tfukau tla yjq,a ysñlrefjl= wka whf.a úfrdaOh fkd;ld  

foam, u; f.dvke.Sula lrkjd kï th lvd ìo oud foam, 

h:d ;;a;ajhg m;a lrk f,i wêlrK ksfhda.hla ,eîug 

yjq,alrejkag yelshdj ,efnk nj fmf¾rd t' fmdäisxf[da21 

iy uq;d,sia t' ukaiQ¾22 kvqj,oS fmkajdÿKs' fuu kvqj,§ 

meñ‚,slrejka b,a,d isáfha  ú;a;slrejka úiska f.dv k.d 

;snqKq f.dvke.s,s lvd ìo oeóu ms‚i wK lrk ;Skaÿjls' 

fuu kvq fofla§u meñ‚,slrejkaf.a whe§ug bvfok ,È'  

tys§ mejiqfõ ú;a;slrejka úiska bos l< f.dvke.s,s wfkla 

whf.a leue;a; fkdue;sj bÈl< nj;a tu f.dvke.s,s wka 

whf.a foam, N=la;s ú§ug we;s  whs;sjdislu iSud lrk 

19	  (1946) 47 N.L.R. 347  
20	  (1937) 39 N.L.R. 316
21	  by; 19 
22	  by; 20

nj;ah'  fuys§ øjH j,g isÿjq w,dNhg jkaÈ ,eîfï whs;shla 

fuu yjq,a ysñlrejkag fkd,enqKs'   

fuys,d jeo.;a jk ;j;a lreKla we.akia fmf¾rd 

t' tâjâ fmf¾rd23  ys§ idlÉPdjg nÿka úh' bka mejiqfõ 

hï yjq,a ysñlrefjla  wka yjq,a ysñlrejkaf.a whs;Ska 

W,a,x>Kh lrñka fyda ;u whs;sjdislï  blaujd hñka 

f.dvke.s,a,la bÈl< úfgl fnÿï kvqj wjidkfha tu 

f.dvke.s,a, fjk;a ysñlrefjl=g ysñ jqjfyd;a Bg jkaÈ 

b,a,d isáh fkdyels njhs' 

t,ams fkdakd t' mqxÑ isxf[da24 ySÈ  tla yjq,a 

ysñlrefjl= f.dvke.s,a,la bÈlsÍu keje;aùug ;j;a yjq,a 

ysñlrefjla  wd{djla b,a,d isáho th m%;slafIam lrñka 

wêlrKh mejiqfõ bvula hqla;s iy.; f,i mßyrKh lsÍu 

je<elaúh fkdyelalla njhs' flfia jqjo bvula iïnkaO 

hqla;s iy.; mßyrKh hkak isoaêuh m%Yakhla jk w;r th 

kvqfõ iEu lreKlau úuid n,d ;SrKh l< hq;=h' flfia 

jqjo mÈxÑh ioyd ksjila bÈ lsÍu bvu iïnkaO iajNdúl 

mßyrkhla jk neúka tys§ mQ¾j wjirh fyda m%ldYs; 

leue;a; wjYH;djla fkdfõ. kuq;a jHdmdßl lghq;a;la 

ioyd f.dvke.s,a,la bÈlrkjd kï th iajNdúl Ndú;hg 

tfrys hehs ;¾l l< yel'  

hï yjq,a whs;slrefjla ish kS;HdKql+, iSudjka ;=< l%shdlrñka 
f.dvke.s,a,la bÈlr we;s úgl Tyqg we;s whs;sjdislï

hful= kS;Hdkql+,j f.dvke.s,a,la bÈl< úg Tyqg ta 

iïnkaOj  N=la;s ú§fï whs;shla ;snqKo pd,aia t' cqfia wmamq25 

ysos kS;Hdkql+, whs;sjdislï fkdue;s hehs ms<s.;s' ukaoh;a 

tys mQ¾K whs;sh Tyqg ysñ jqjfyd;a Bg hg;a jq N=ñ m%udKho  

tu mqoa.,hdgu ysñjk fyhsks' kuq;a fkdfnÿ bvul ksYaÑ; 

whs;shla bvu fnokakg fmr tla mqoa.,fhl=g muKla 

fkd,efnk fyhska fujka whs;sjdislula Tyqg ysñ fkdfõ' 
23	  (1954) 56 N.L.R. 241
24	  by; 18

25	  (1956) 60 N.L.R. 474 
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ä is,ajd t' ishfodaßia26, fidmsydñ t' vhia27 iy pd,aia t' 

cqfia wmamq28 hk kvq j,§ mejiqfõ  Tyqf.a whs;sjdislï  jkaÈ 

,eîug muKla iSud jk njhs' flfia fj;;a ksrjq,a N=la;sh  

,eîfï whs;sjdislula ysñjk ksid N=la;sl m%;sl¾uhla ud¾.

fhka  tu f.dvke.s,a, ish ;ks N=la;shg yd m%fhdackhg  

muKla k;=lr .ekSu ioyd;a Bg ndOd muqKqjk wka yjq,a 

ysñlrejka fkrmSfï whs;sh;a we;'  lf;daksia t' is,ajd29 

kvqfõos óg moku olajñka mejiqfõ hful=g yjq,a foam, u; 

ksjila ;kd tys mÈxÑ ùfï whs;shla we;ehs ms<s.kakjd kï  

Tyqg th ish fm!oa.,sl N=la;shg muKla k;=lr .ekSfï 

wjia:djo i<id § we;s njhs' tfia fkdjqkfyd;a fmr lS 

whs;sh  ,nd§u mokï úrys; fõ'  ta wkqj yjq,a ysñlrejdg 

ish ksrjq,a N=la;sh wdrlaId lr.ekSfï wruqK ioyd wka 

yjq,a ysñlrejkaj fkrmSfï whs;shla we;ehs fidmsfkdakd 

t' fm;kaydñ30 ySÈ ;jÿrg;a ms<s.;s' 

N=la;sl kvqlrhla mejÍu ioyd yjq,a whs;slrefjl=g we;s 
whs;sh

yjq,a ysñlrefjl=g fiiq yjq,a ysñlrefjl= fkdjk 

f;jk md¾Yjhlg tfrysj   N=la;sl iykhla ,eîug 

kï kvqlrh /f.k tk yjq,a whs;slrejd  wfkl=;a yjq,a 

whs;slrejka kvqfõ md¾Yj lrejka f,i leoúh hq;= nj  

is,ajd t' iskafkdawmamq31  m%kdkaÿ t' m%kdkaÿ32 kvqj,§ ms<s.;s' 

fuys§ tla yjq,a ysñlrefjl=g ;j;a yjq,a whs;slrefjl=g 

úreoaOj N=la;s m%;sl¾uhla f.k wd yelso hkak mek ke.=Ks' 

tlaflda fnÿï kvqlrhla hgf;a fyda ke;skï ld,djfrdaOh 

hgf;a yjq,a ysñlu wjika jk ;=re tla yjq,a ysñlrefjl=g, 
;j;a yjq,a ysñlrefjl=g úreoaOj N=la;s m%;sl¾uhla wheosh 
26	  (1911) 14 N.L.R. 268 
27	  (1948) 50 N.L.R.  284
28	  by; 25

29	  by; 17

30	  (1923) 25 N.L.R. 318
31	  (1903)  07 N.L.R. 05 
32	  (1910) 13 N.L.R. 164

fkdyelsh' fuhg n,mE uq,sl fya;=j kï yjq,a ysñlrefjl= 

foam, N=la;s úÈkafka ;ud fjkqfjka yd wka wh fjkqfjks' 

tkï yjq,a ysñlrejka wdêm;H N=la;s úÈkakka jYfhka tfia;a 

ke;skï whs;slrefjl= f,i ord isàfï fÉ;kdfjka tkï 

iajdñ;aj fÉ;kdfjka foam, N=la;s fkdúÈk ksid  N=la;sl 

m%;sl¾uhl iykh Tjqkag wheo isáh fkdyelsh' uq,ald,Sk 

N=la;sl iyk ms<sn| kS;sh  hgf;a N=la;sl  m%;sl¾uhla wheo 

isàug ;sìh hq;= w;HjYH  wx.hla jqfha iajdó;aj fÉ;kdjhs' 

kuq;a px.rms,af,a t' fp,a,hshd33" Ysjm%.diï t' iajdñkdoka 

whsh¾34 jeks miqld,Sk kvqj,§ N=la;sl m%;sl¾u ms<sno kS;sh 

mq¿,a úfuka by; oelajq iajdó;aj fÉ;kdfõ wjYH;dj bj;a 

úh' tkï N=la;sl m%;sl¾u ms<sno kS;sh uq,ska wkq.ukh 

l< mgq uQ,O¾uhkaf.ka bj;g f.dia jvd mq¿,a uQ,O¾uhla  

wkq.ukh lrñka ms<s.;af;a N=la;sl m%;sl¾uh iïnkaOj 

iajdñ;aj fÉ;kdj mQ¾j wjYH;djla fkdjk njhs'  

kuq;a fuu kS;s ;;a;aajh  yjq,a ysñlrejka iïnkaOj  

wkq.ukh lsÍug wog;a kS;sh mshjr f.k fkdue;' tla yjq,a 

ysñlrefjl=g  wka whg tfrysj N=la;s m%;sl¾uhla ref.k 

wd fkdyels njg we;s uQ,O¾uhg n,mE ;j;a fya;=jla kï 

foamf<a fkdfnÿ whs;sh iïnkaOfhka yjq,a ysñlrejkag  we;s 

whs;sjdisluhs'  tuksid iEu yjq,a ysñlrefjl=gu iïmQ¾K 

foam,u yd tys iEu fldgilau N=la;s ú§ug;a, mßyrKh 

lsÍug;a whs;sh we;' tu ksid tla yjq,a ysñlrefjl= N=la;sl 

m%;sl¾uhla f.k tau ;=<ska ;j;a yjq,a ysñlrefjl= i;= fuu 

whs;sh m%;slafIam l< fkdyel' 

jdßia fmf¾rd t' mì,skdydñ,35 t,dßia t' l=remamq,36 
hk kvq ;SrKhka ys§ N=la;sl  m%;sl¾uh wheo isá yjq,a 

ysñlrejka foam, wúêu;a f,i fnodf.k N=la;s úÈ w;r 

Tjqka mejiqfõ fjk;a yjq,a ysñlrejka ;ud fjkalr.;a 

33	  (1902) 5 N.L.R. 270
34	  (1905) 2 Bal. 49
35	  (1963) 66 N.L.R.  88
36	  (1955)69 N.L.R.  38
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fldgig meñK tys iduldñ N=la;sh ,nd .ekSug ndOd isÿ 

l< njhs' kuq;a N=la;sl m%;sl¾u ,nd§u wêlrKh m%;slafIam 

lrk ,È'

idÈßid t' w;a;ois ysñ37" iy w,aúia t' mSßia wmamqydñ38 

hk kvq ;SrKhka yS§ tla yjq,a ysñlrefjla wka whf.a 

wjirh u; ;ksj u foam, N=la;s úÈñka isá w;r  miqj 

wka yjq,a ysñlrejka  tu ;eke;a;dg foam, N=la;s ú§u 

iïnkaOfhka ndOd l< úg N=la;s m%;sl¾uhla ,nd§u 

kS;sfhka m%;alafIam lrk ,È' kuq;a  frdfj,a  wmamqydñ t' 

fudhsfiia wmamq39 iy fmf¾rd t' fmf¾rd40 kvqj, § N=la;s 

m%;sl¾uh wheo isá mqoa.,hka yjq,a ysñlrejka jk njg 

lsisfia;a fkdms<s.;a ksid Tjqka i;=j iajdñ;aj fÉ;kdj 

we;ehs ms<sf.k N=la;s m%;sl¾uhla m%odkh lrk ,È' 

tfiau fkdksia t' fm;a;d41 kvqfõ § tla yjq,a 

ysñlrefjl= foam, wúêu;a f,i fnodf.k tfia fnod.;a 

fldgi  jir 10 la blaujk ld,hla uq¿,af,a wfkl=;a yjq,a 

ysñlrejkaf.a ndOdjlska f;drj ish ;ks N=la;shg k;= lr 

.;af;a h' miqj wka yjq,a ysñlrejka Tyqg ndOdjka isÿ l< 

fudydf;a §  Widúh N=la;sl m%;sl¾uhla ,nd ÿ‚' 

yjq,a ysñlrefjl= úiska kS;Hdkql+,j isÿ lrk ,o jeä ÈhqKq 
lsÍula mßyrKh lrk úg Tyqg N=la;sl m%;sl¾uhla ,nd 
.ekSug we;s whs;sh

fï wjia:dj yjq,a ysñlu ms<sno kS;sfha wfkla 

wjia:dj,g jvd fjkia fõ' l=f¾ t' iurkdhl42 ys§  jeä 

ÈhqKq lsÍula l< yjq,a ysñlre jeäÈhqKq lsÍu N=la;s úÈñka 

isák úg§  fjk;a yjq,a ysñlrefjl= Tyqj fkrmd ouk 

,o w;r kej; foamf<a N=la;shg msúfikak Tyqg N=la;sl 

m%;sl¾uhla ,nd ÿKs'  

37	  (1936)38 N.L.R. 308
38	  (1956) 59 N.L.R.  518
39	  (1899) 04 N.L.R.  225
40	  (1949) 39 C.L.W.100
41	  (1969) 73 N.L.R.1
42	  (1946) 32 C.L.W.43 iy (1946) 47 N.L.R. 322

mSßia t' wmamqydñ43,  wrfka,sia isxf[da t' fïßfkdakd44 

lf;daksia t' is,ajd45hk kvq j,§ jeä ÈhqKqlrejka tls jeä 

ÈhqKqfjka bj;a lr we;s wjia:dfõ§ kej; foamf,a N=la;shg 

m;a lrk ,È'  fuys§ Tjqka foamf<a N=la;shg m;a lf<a  

N=la;sl m%;sl¾u ms<sno kS;sh hgf;a fkdj Jus Retentionis, 
tkï flfkl=g ;ud isÿ l< jeä ÈhqKq lsÍu iïnkaOj 

jkaÈ ,efnk ;=re tu jeäÈhqKq lsÍfï ksrjq,a N=la;sfha /§ 

isàug yelshdjla ;sfnk ksid yjq,a ysñlu iïnkaOfhkq;a 

tu uq,O¾uh kS;sh tl fia ms<sf.k Tjqka isÿl<  jeäÈhqKq 

lsÍulska Tjqkaj fkrmk  ,o wjia:djl  kej; foamf<a 

N=la;shg m;alr ;sfí'

tla yjq,a ysñlrefjl=g ;j;a yjq,a ysñlrefjl=g tfrysj 
N=la;s m%;sl¾u ,nd .; fkdyelsh hk uQ,O¾uh wdY%s;j 
bÈßm;a l< yels úfõpk

N=la;sl m%;sl¾uhl mrud¾:h jkafka iudcfha 

we;sjk .egqï j<lajd iduh  ia:dms; lsÍuhs. tfukau 

N=la;sl m%;sl¾uh hkq ;djld,sl iykhls'  th ,nd§u 

;=<ska flfkl=f.a  whs;sjdislï kS;sh iodld,sl jYfhka 

ks.ukh fkdlrhs'  

tfukau j¾;udk kS;sh hgf;a  N=la;sl m%;sl¾uhla 

,nd .ekSug ia:dmkh l<hq;= jkafka ;ud N=la;s ú|s nj yd 

bka fkrmQ nj fyda ke;skï ;udf.a ksrjq,a N=la;shg ndOdjla 

isÿ jq nj  ia:dmkh lsÍu muKls' yjq,a ysñlrejkago tlsS 

wjYH;djka myiqfjka ia:dmkh lsÍfï yelshdjla we;' 

tu.ska foam, N=la;s úÈkakd wdrlaId lsÍug  ,nd § we;s 

iykh iïnkaOj lsisfia;a wod, fkdjk ysñlrejl= i;=  

fÉ;kdj wfmalaId lsÍu uq¿ukskau m%;sm;a;suh wruqKq 

j,g mgyeks jkakls' ta wkqj N=la;sl m%;sl¾ufha wruqKq 

wdY%s;j neÆ l< tu m%;sl¾uh wheo isák md¾Yjh ;ks 

43	  (1947) 48 N.L.R. 344 
44	  (1946) 47 N.L.R. 564 
45	  by; 17
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whs;slrefjla o ke;skï yjq,a ysñlrefjla o hkak jeo.;a 

fkdjk w;r yjq,a ysñlrefjl=g mjd N=la;sl m%;sl¾uhla 

,nd §ug kS;sh mq¿,a jkafka kï th WÑ; njg ;¾l l< 

yelsh'   

tla yjq,a ysñlrefjla ndysr wfhl=g tfrysj N=la;sl 
m%;sl¾uhla /f.k tk úg wod, jk kS;s ;;a;ajh 

tla yjq,a ysñlrefjla, fjk;a yjq,a ysñlrefjla 

fkdjk ndysr wfhl=g tfrysj N=la;sl m%;sl¾uhla ref.k 

tk úg wka yjq,a ysñlrejka kvqfõ md¾Yjhka f,i leoúh 

hq;=h hkak uQ,sl kS;shls' tkï yjq,a foam, iïnkaOfhka 

kS;sh ms,sf.k we;s uq,O¾uhkag wkqj yjq,a ysñlrejka w;r 

Woa.;jk wdrjq,a tlaflda fnÿï kvqjla hgf;a ke;skï 

fjk;a kvqlrhla ;=<ska  ksrdlrKh lr .kakd úg  ish¨‍u 

yjq,a ysñlrejkaj tlaflda meñ‚,slre fyda ú;a;slre 

jYfhka  kvqlrhg tla  lr .ekSu wksjd¾hh fõ' kuq;a 

fuh fjkia l< fkdyels Í;shla fkdjk w;r fuys,d kS;sh 

jH;sf¾L  wjia:d y;rlaa  ms<sf.k we;' tajd my; oelafõ. 
01'	 hful= m%Yak.; foam, yjq,a ysñlug hg;a fkdfõh 

hk i;aNdjuh úYajdifhka hq;=j N=la;s úÈk úg;
02'	 hï yjq,a ysñlrefjl= úiska isÿl< j.djla N=la;s ú§fï 

È Bg ndOdjka isÿjk úg;
03'	  hï yjq,a ysñlrefjl=  bÈl< ksjila fyda f.dvke.s,a,la  

N=la;s úÈk úg Bg ndOd fõ kï;
04'	 hï yjq,a ysñlrefjl= f.a wiajekak fyd jeú,s fjk;a 

mqoa.,fhl= f.khdfuka Tyqf.a ksrjq,a N=la;shg ndOd  

fõ kï hk wjia:dj,oSh'

yjq,a ysñlrefjl=g yjq,a foam,la ld,djfrdaOh ud¾.fhka 
w;am;a lr .ekSug we;s whs;sjdislu

yjq,a ysñslre ieu úgu foam, N=la;s úÈkafka ;ud 

fjkqfjka fukau  wka  who fjkqfjks'  tneúka yjq,a 

ysñlrejl= ld,djfrdaê  N=la;shla ia:dmkh lsÍfï §  uq,sl 

jYfhka lreKq ;=kla wod, fõ'

01'	 yjq,a ysñlre foam, N=la;s úÈkafka ;ud fjkqfjka yd wka 

who fjkqfjka neúka tla yjq,a ysñlrefjl=f.a N=la;sh  

yjq,a ysñlrejka ish,a,kaf.au N=la;sh ksrEmKh lrhs'

02'	 flfkl=f.a N=la;sh kS;súfrdaê yd kS;Hdkql+, f,i 

fohdldrhgu w¾: ksrEmKh l< yels úfgl tys § tu 

N=la;sh  kS;Hdkql+, whs;shla u; mokï  jq  njg kS;sh 

mQ¾j ks.ukh lrhs' fuys kS;Hdkql+, whs;sh hkq yjq,a 

ysñluhs'   

03'	 flfkla hï wdldrhlg foam,l N=la;shg msúisfha kï 

Tyq tys N=la;sh  tu wdldrfhkau mj;ajd f.k hk njhs'

by; miqj oela jq mQ¾j ks.ukhka fol kS;suh Í;Ska 

jYfhka ms<sf.k ke;s   fyhska  mgyeks idlaIs bÈßm;a lr  

tjd ìo fy<sh yel' kuq;a m<uq ks.ukh kS;suh Í;shls'  

yjq,a ysñlrefjl=g yjq,a foam,la iïnkaOfhka ld,djfrdaë 

whs;shla ,eîu kS;sh iSud lr ;sfí' ta ukaoh;a wfkla yjq,a 

ysñlrejkaf.a whs;sjdislï wdrlaId lr .ekSfï wruq‚ka 

yjq,a ysñlrefjl=g yjq,a foam,la iïnkaOfhka ld,djfrdaë 

whs;shla ,eîu kS;sh u.ska ÿIalr tlla njg m;alr ;sfí' 

ld,djfrdaê whs;shla ,nd .ekSu ioyd  yjq,a 

ysñlrefjl=g b;d iSñ; wjia:dj, § muKla kS;sh hgf;a 

bv m%ia:d ,efí.  tys§ ld,djfrdaê whs;sh lshdmdkakd  

ld,djfrdaê wd{d mkf;a ;=kajk j.ka;sfha  wjYH;djkag 

wu;rj ;j;a wjYH;djla imqrd,sh hq;= fõ' uq,sl jYfhka 

wdldr follska yjq,a foam, wdY%s;j ld,djfrdaë whs;shla 

lshdmEug yjq,a ysñlrefjl=g yel' 

m<uq l%uh kï tla yjq,a ysñlrefjl=g iïmQ¾K 

foam,u ;ks whs;shg k;= lr f.k  tf,i k;= lr.;a 

osk isg wka yjq,a ysñlrejkag m%;súreoaO jk wdldrfhka 

yd Tjqkaf.a whs;sjdislï j,g mgyeks jk whqßka N=la;sh 

l%shd;aul l<fyd;a  iy tu N=la;sh ld,djfrdaë N=la;sl 
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ld, iSudj olajd l%shd;aul l,fyd;a tu yjq,a ysñlreg 

ld,djfrdaê whs;sh ia:dmkh l< yel'

fojk l%uh tla yjq,a ysñlrefjla  iïmQ¾K foam,u  

fkdj  tys tla fldgila muKla ish N=la;shg  k;= lrf.k 

by; whqßka N=la;sh l%shd;aul l<fyd;a ld,djfrdaê whs;sh 

ia:dmkh l< yel'

yjq,a ysñlrefjl= i;= fuu  ld,djfrdaê whs;sh 

l%shd;aul lsßSu iïnkaOj  fldrhd t' whsfiaßia wmamqydñ46 

ysÈ idlÉPd úh' fuys§ tla yjq,a ysñlrefjla jir 30 lg 

wdikak ld,hla  ;ks whs;slrefjla f,iska tlS foam, u; 

j.djla isÿ fldg tys iuyr fldgia nÿ § iuyr fldgia 

Wlia lr  wfkla fldgia úlsŒh'  fuu ish¨‍u foa i<ld 

n,d  yjq,a ysñlu ms<sno uQ,sl ldrKd ms<s.ksñka ld,djfrdaê 

whs;shla w;am;a lr.; fkdyels hehs wêlrKh  ms<s.;s' 

fuu kvqfõ§ by; lS ldrKd ;=ku i<ld ne,Sh' fuys§ 

mejiqfõ flfkla úreoaOj fyda mgyeksj whs;slr .ekSfï 

fÉ;kdjla  we;s lr .kS kï tu fÉ;kdj ms<sônq jk 

wdldrfhka iy wfkl=;a ish¨‍u ysñlrejkag oekqï fok 

wdldrfhka l%shdl< hq;=hs' ryiska we;s lr .kakd ;u whs;sh  

úreoaO njg m;a lsÍfï woyi muKla m%udKj;a ke;'  tkï 

N=la;sfha iajNdjfha fjkila we;s lrk úfYaI l%shdjla  ms<sno 

idlaIs tkï fkrmSula yd iudk l%shdjla  ̂ doctine of outser) 
wjYH njg kS;sh ms<s.kakd nj ;SrKh úh' meyeÈ,s idlaIs 

yd m%ldYs; l%shdj,shlska ;udf.a mrdëk N=la;sh iajdëk jq 

njg whs;slre Tmamq lr fmkaúh hq;=h' 

yóÿ f,ífí t' .ks;d47 ys§ ifydaorhka fofofkl= 

i;=j yjq,a foam,la ;snq‚'  Tjqka w;r wdrjq,la  ygf.k tla 

yjq,a ysñlrefjl= yjq,a foamf<ka bj;a ù Bg ie;mqï y;l 

wgl muK ÿßka jir 40 l muK ld,hla  jdih lf<ah' 

fï ld,h ;=< Tyq fyda Tyqf.a orejka foam, N=la;s ú§ug 

lsisu W;aidyhla fkd.;af;ah'  fuu lreKq u;  fkrmSula 

yd iudk l%shdjla Woa.; fkdjk nj ;SrKh úh'

46	  (1911) 15 NLR 65 (P.C.)
47	  (1925) 27 NLR 33  

ì%fgda t' uq;=kd.h.ï48 kvqfõos yjq,a ysñlrejka jq 

msfhl= iy orejka w;r  wukdmhla jeks wdrjq,la iys; 

iïnkaO;djla f.dvke.s ;snq‚'  ta wkqj mshd ;ksju  foam, 

N=la;s úkafoa h'  tu foam, u; ;udf.a kñka muKla Wlia 

Tmamq ks¾udKh fldg  foam, u; Wlila we;s lf<ah'   

fuu.ska fkrmSula yd iudk l%shdjla Woa.; fkdjk nj 

;SrKh úh'

lÍï t' wyuÿ49 ysÈ  A  kï ;eke;a;d ;udf.a  ifydaor 

ifydaoßhka iu.  yjq,a foam,lg Wreulï lSh' 1889 isg 

È.gu foam, u; jQ ksjfia  A Ôj;a úh' 1892 §  Tyq iïmQ¾K 

foam, u iïnkaOfhka Wlia Tmamqjla ks¾udKh fldg tu 

foam, Wlia lf<ah'  foam, Wli hgf;a iskak jq úg Wlia 

ysñhdf.a orejkag foam, ,nd §u ioyd ;udg  ;ks whs;shla 

we;ehs  wêlrKfhka m%ldY lrjd .kakg kvqjla /f.k wd 

úg ;j;a yjq,a ysñlrefjl= jq  C fuhg  úreoaO úh'  fuys 

§ fkrmSula fkdjq nj ms<s.ksñka Widúh mejiqfõ B yer 

wfkla lsisu yjq,a ysñlrefjl=  A  f.a l%shdj .ek fkdoek 

isáh njhs' 

fuu ish¨‍u ;SrKj,ska fmkS hk uQ,O¾uh kï tla 

yjq,a ysñlrefjl=  §¾>ld,Skj  foam, N=la;s ú§u iy Tyqf.a 

kñka Tmamqjla ks¾udKh lsßSu ;=<ska  muKla fkrmSula 

Woa.; fkdjk w;r fujka wjia:djla hg;a  iajdëk 

N=la;shla ;snqKdo hkak  kvqfõ ish¨‍ u wjia:dms;  idOl 

i,ld n,d  ;SrKh l< hq;= h'  fï nj  isfoaßia t' ihsuka50 

ySÈ ms<s.kakd ,È'

Wïud yï t' fldÉ51 ySÈ tla yjq,a ysñlrefjl= ;ksju 

foam, N=la;s úÈñka  foam, iïnkaOfhka Wlia lSmhla 

ks¾udKh lf<ah' fï ish,a, isÿ fjoaÈ wfkl=;a ysñlrejka 

kujk úfha iy oyjk úfha miqúh'  Tjqkag wfkla yjq,a 

48	  (1918) 20 NLR 327
49	  (1923) 5 C.L. Rec 170
50	  (1945)46  NLR 273
51	  (1946) 47 NLR 107 
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ysñlref.a l%shdjkaj, m%;sM, jgyd .ekSugj;a" wkqn, 

§ugj;a yelshdjla ‍fkdjq‚'  ta ksid wka yjq,a ysñlrejkaf.a  

oekqula fkdue;sj tla yjq,a ysñlrefjl=g  ld,djfrdaOh 

;=<ska  yjq,a whs;sh wjika lrkakg lsisu  wjirhla fkdue;s 

nj  ;SrKh úh'  

fkrmSula yd iudk l%shdjla ;sfío hkak ks.ukh 

lsÍfï § úuid ne,ssh hq;=  w;HjYHhu idOlh kï  

ld,djfrdaOh ls%hd;aul lrk yjq,a ysñlref.a l%shdjka 

wfkl=;a yjq,a ysñlrejka ish,a,kagu oek .ekSug ,enqfKao 

iy Tjqka Bg wkque;sh fyda wkqn,h ,nd ÿkafkao hk lreKq 

imqrd ;sfío hkakhs'

wm fuf;la  idlÉPd l< kS;sh iïnkaofhka tla 

jH;sf¾Çh  wjia:djla ,xld kS;shg yÿkajd ÿka jeo.;a kvq 

;SrKhls ;s,lr;ak t' neiaáhka.52 fuys§ wêlrKh  úfYaI  

l%shdjla ms,snoj idlaIs  bÈßm;a l< fkdyels jqj;a hï kvqjl  

Woa.; jk úfYaI wjia:dms; idOl hgf;a  mgyeksj whs;s 

lr.ekSug  fÉ;kdjla ;snqKd hehs  kS;sh mQ¾j ks.ukh 

lr;ehs ;SrKh lf,ah'  tkï b;d È.= ld,hl  N=la;shla ;snQ 

njg idlaIs fõ kï  th wfkla yjq,a ysñlrejkag tfrysj 

N=la;s ú§ug fÉ;kdjla ;snQ nj Tmamq lsÍug m%udKj;a njhs'  

wíÿ,a uðâ t' Wïud ikSrd53 ys§ fmkajd ÿka wdldrhg  

N=la;sh t;rï §¾> ld,hla olajd  me;sreKq ksid  fkrmSula 

ms,snoj idlaIs bosßm;a lsÍug n, lsÍu widOdrK úh yelsh' 

ukaoh;a úreoaO N=la;sh ms<snoj  idlaIs Èh yels wh ñh 

f.dia we;akï, fidhd.; fkdyels fyda idlaIS §ug fkdyels 

;;a;ajhl miq úh yel' tuksid tjka ;;a;ajhla Woa.; ù 

we;s  úgl —¥rd;Ss;fha lsishï jljdkqjl ysñlï mdkakdf.a 

N=la;sfha  iajNdjh mrdëk núka iajdêk njg m;a jq nj 

kS;sh mQ¾j ks.ukh lrhs”' fï ksid fuu mQ¾j ks.ukh 

n,mdk wjia:dj, § ld,djfrdaê whs;sjdislï lshdmdkakdg 

;udf.a úreoaO N=la;sh wdrïN jqfha flfiao hkakg idlaIs 

52	  (1918) 21 NLR 12
53	  (1959) 61 NLR 361 

fufyhùu wjYH fkdfõ'  fuh my lsÍfï yria mQ¾j 

ks.ukh ^counter presumption of ouster& kñka yeÈka fõ' 

kuq;a iEu wjia:djl §u wêlrKh fuu mQ¾j ks.ukh 

wdod, lr fkd.kakd w;r fuh wod,ùu fyda fkdùu ta ta 

kvqfõ wjia:dms; idOl wdY%s;j ;SrKh fõ'

;s,lr;ak t' neiaáhka 54 ys§ Woa.; jQ idOl jqfha tla 

yjq,a ysñlrefjla ñksrka m;,la iys; foam,la jir 40 lg 

wdikak ld,hla ;ksj N=la;s úkafoa h' ñksrka m;f,a iïmQK 

N=la;sh tu yjq,a ysñlrejd yd nÿ .ekqïlrejd muKla N=la;s 

úkafoah' wka yjq,a ysñlrejka fuh oek isá kuq;a Tjqkaf.a 

leue;a; fuu l%shdjg m%ldYs;j m%Odkh fkdl< o tu iïm;a 

m%fhdackhg .kakg W;aidy fkdlf<ah' ta fjkqjg Tjqka 

ießka ief¾ foam,g meñK iajdNdúlj jevqKq fldia fo,a 

jeks M, fk<df.k .sfha h' 

isfoaßia t' ihsuka55 ys§ Widúh fmkajd ÿkafka foamf<a 

jákdlu ySk lrk ke;skï tys w.h wvq lrk l%shdjka jk 

tys we;s iïm;a m%fhdackhg .ekSu iy foamf,a iajNdúl M, 

m%fhdackhg .ekSu fyda ta u; j.djla fldg tys we;s M, 

m%fhdackg .ekSu w;r fjkila wkq.ukh lsÍu uq¿ukskau 

m%dfhda.sl yd j,x.= jk njhs'

yjq,a whs;slrejka wúêu;a f,i fnod.;a fldgia iïnkaOfhka 
ld,djfrdaê whs;sh ia:dmkh lsÍu

uhs,ajd.kï t'lkaohshd56 ysÈ yjq,a ysñlrejka yjq,a 

foam, wúêu;a f,i fnodf.k ;ukaf.a N=la;sh ;ud 

fnod.;a fldgig muKla isud l< w;r tu fldgi N=la;s 

úoSu iïnkaOfhka wka yjq,a ysñlrejkaf.ka ndOdjla fyda 

n,mEula Woa.; fkdjqks. tneúka ld,djfrdaê N=la;sl ld, 

iSudj wjidkfha  ld,djfrdaê whs;sh ;yjqre l< yels 

nj fuysÈ ms,s.;s' fuu u;h ;jÿrg;a o fu,a t' w,aúia,57 

54	  by; 52

55	  by; 50

56	  (1915) 1 C.W.R. 175
57	  (1934) 13 C.L.R. 207
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fukaiska fkdakd t'ksu,a ydñ,58 iy nkavdr t'iskakmamq59 hk 

kvq j,È ms<s.eKsk'

fï wdY%fhka Woa.; jk m%Yakh kï wúêu;a wdlrfhka 

foam, fnod.;a mu‚ka  ld,djfrdaë whs;shla ia:dmkh l< 

yels o hkakhs'  tjekakla Woa.; fkdjk nj isïika t' 

Tfïre f,ífí60 ySÈ ms<s.;s'  fmf¾rd t' f;dauia iskafkda61 

ySÈ Widúh m%ldY lf<a myiqj ms‚i fyda fjk;a ;djld,slj 

we;s lr.;a  tl.;djla mßÈ yjq,a foam, wúêu;a  f,i 

fnod .ekSu u; ld,djfrdaê whs;shla ia:dmkh fkdlrk 

njhs' tkï wúêu;a fn§ula mj;sk wjia:djl  ld,djfrdaê 

ld, iSudj wjidkfha Tjqkag ld,djfrdaê whs;shla ,eîug  

kï tu wúêu;a fn§ug wu;rj  ;ud N=la;s úÈkafka tf,i 

fnod .;a fldgi muKla hehs olajk fm!oa.,sl .súiqulg  

Tjqka we;=<;aj ;sìh hq;= h'   tfukau tu oi jirl  

ld,h ;=<  fjk;a yjq,a ysñlrejka ;udf.a fldgi N=la;s 

ú§u iïnkaOfhka ndOdjla isÿ fkdl< nj fuys§  Tmamq 

lsÍu wjYH fõ'  fkdaksia t' fm;a;d62 ys§  by; lS ldrKd 

iïmQ¾K jq ksid wúêu;a fn§fuka wk;=rej Tjqka  oi jirl 

ld,djfrdaê N=la;sh  ia:dmkh lsÍfuka ld,djfrdaê whs;sh 

,eìh yels hehs Widúh  ;SrKh lf<ah'

isf,kaÑ wmamqydó t' ,sùkshd63 ysÈ yjq,a ysñlrejka 

fofofkl= fm!oa.,sl .súiqulg hg;aj  yjq,a foam, wúêu;a 

f,i fnodf.k jir  oyhla blaujk ld,hla  foam, N=la;s 

ú§fuka wk;=rej  tla yjq,a ysñlrefjla  foam, fn§u ioyd 

Widúfha fnÿï kvqjla mejÍh' wêlrKh mejiqfõ yjq,a 

whs;shla fkdmej;s neúka fnÿï kvqlrhla mj;ajdf.k 

hdfï wjYH;djla ke;s njhs' iudk ;;a;ajhla Woa.; 

jq  fykaøsla fmfrrd ta wmamqiskafkda64 kvqfõ §  tu yjq,a 

58	  (1927) 10 C.L.R. 159
59	  (1946) 47 N.L.R 249
60	  (1947) 48 N.L.R. 112
61	  (1948) 49 N.L.R.  329
62	  (1969) 73 N.L.R. 1
63	  (1905) 9 N.L.R. 59  
64	  (1885) 07 S.C.C. 113

ysñlreg ld,djfrdaê whs;shla ,eî we;ehs Widúh ;SrKh 

lrk ,È'

iqn%ukshï t' isjrdc65 ySÈ mejiqfõ tla yjq,a ysñlrefjla 

iïmQ¾K foam,u iïnkaOfhka ld,djfrdaê whs;shla lshdmdk 

wjia:djl § fuka fkdj yjq,a ysñlrejka foam, wúêu;a 

f,i fnodf.k bkamiq tf,i fnod.;a fldgia iïnkaOfhka 

ld,djfrdaê whs;shla lshdmdk úg ta iïnkaOfhka n,mdk 

;;a;ajfhys fjkila mj;sk njhs. tkï yjq,a ysñlrejka 

foam, wúêu;a f,i fnodf.k tf,i fnod.;a fldgia 

iïnkaOfhka ld,djfrdaê whs;shla lshdmdk úg fkrmSula 

yd iudk l%shdjla Woa.;j fkdmej;sho" md¾Yjlrejkag ;u 

;uka foam, ;ks ;ksj N=la;s ú§fï wruqKska foam, fnodf.k 

iy tys,d tl.;ajhla we;s lr f.k tf,i fnod.;a fldgia 

wka whf.a ndOdjlska f;drj N=la;s úÈ nj fmkaúh yels kï 

th ld,djfrdaê whs;shla ia:dmkh lsÍu i`oyd m%udKj;a fõ' 

tu foam, fldgia N=la;s úÈ yjq,a ysñlrejd tu fldgiska 

bmhqQ wdodhu  ;uka úiska muKlau ,nd.ekSu iy tu fldgia 

;ksju  N=la;s ú§u u.ska wka yjq,a ysñlrejka  bka bj;aj 

;eîu ld,djfrdaê whs;shla ,eîug fuys,d m%udKj;a fõ' 

jeäÈhqKq lsÍula ioyd jkaÈ ,eîug we;s whs;sjdislu

uQ,sl jYfhka fuu whs;sh ,eîug ;sìh hq;= w;HjYH 

fldkafoaish kï tlS jeäÈhqKq lsÍu kS;Hdkql+, ùuhs. fuu 

whs;sjdislu Woa.; jkafka foam, fnok wjia:dfõoSh. 
wêlrKh iEu wjia:djlu W;aidy .kafka wod, jeäÈhqKq 

lsÍu th l< mqoa.,hdgu ,nd §ughs' kuq;a hï fyhlska 

th fjk;a mqoa.,fhl= i;= jqjfyd;a tu mqoa.,hd jeäÈhqKqj 

l< mqoa.,hdg jkaos f.úh hq;=h' is,ajd t' is,ajd66 kvqfõos 

mejiqfõ tf,i jkaÈ ,efnk;=re tu yjq,a ysñlreg foam, 

u; /`os isàfï whs;sh (Jus retentionis) l%shd;aul l< yels 

njhs' 

65	  (1945) 46 N.L.R. 540
66	  (1911)15 N.L.R. 79
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mrjY;d  
Servitudes

hful= i;= foam<la u; fjk;a mqoa.,fhla l%shd;aul 

lrk whs;sjdislula mrjY;djla kï fõ' mrjY;d l%shd;aul 

jkqfha foam< iïnkaOfhks' fuys§ bvï ysñfhl=g ;u ysñlï 

iSud ùula isÿ fõ' fufia fjk;a mqoa.,fhl=f.a foam< u;ska 

whs;sjdislï ,nd fokafka mdrjY;dj Ndú; lrk mqoa.,hdf.a 

foam< N=la;s ú£ug bv i,id §u i|ydh' mrjY;dj ysñ 

mqoa.,hd m%n, ysñlre f,iska y÷kajk w;r Tyqf.a bvu m%n, 

bvu kï fõ' whs;sjdislï l%shd;aul jkqfha hï foam<la u; 

kï th mrjY bvu jk w;r tys ysñlre mrjY ysñlre fõ'

mrjY;d j¾.SlrKh

m%Odk jYfhka wdldr ;=kls'

1' mqoa., iy N+ñl	 (Personal and Praedial)
2' kd.ßl iy .%dóh	  (Urban and Rural) 
3 ' Okl d Í  /il % S h  y d  i DKl d Í  /  wl % S h )  

	   (Positive and Negative)  
N+ñl mrjY;dj hkq bvulg ke;akï N+ñhlg noaO 

ù we;s mrjY;dh' tkï hful= tlS mrjY;d whs;sjdislï 

flfrys whs;shla ,nkafka hï bvul fyda f.dvke.s,a,l 

whs;slre ùu fya;= fldg f.khs'

bvu yd ne£ mj;sk ksid bvu mj;sk f;la mrjY;djo 

mj;S' bvu Ndú; lrk ́ kEu wfhl=g tu mrjY;dj o Ndú; 

l< yelsh' bvula wh;a jk iEu wfhl=gu tu mrjY;djo 

wh;a fõ' N+ñl mrjY;djl jeo.;a ,CIKhla jkafka m%n, 

bvu yd mrjY hdnoj ;sîuhs' fïjdg ksoiqka f,i" u.S 

whs;sh" or lemSfï whs;sh" c,h ,nd .ekSu yd .j /,la 

olald f.k hdu jeks mrjY;d whs;Ska oelaúh yelsh'

N+ñl mrjY;d j¾.SlrKh .ïno iy kd.ßl jYfhka 

mq¿,aj .;fyd;a" .ïno mrjY;d ks;ru N+ñhlg wEÈ mj;sk 

w;r kd.ßl mrjY;d wEfokafka f.dvke.s,s j,ghs' by; 

oelajQ ksoiqka ish,a, .ïno mrjY;d .Khg wh;a fõ' kd.ßl 

mrjY;dj,g ksoiqka f,i ysre t<sh ,nd .ekSfï whsss;sh" 

hdno ksjfia ì;a;shlska ;u ksjig rel=,la ,nd .ekSu fyda 

mrd,hla iú lsÍu oelaúh yelsh' mqoa., mrjY;d hkq N+ñhlg 

fkdj mqoa.,fhl=g mqoa.,slj iïnkaO ù we;s mrjY;djls' 

fï hgf;a mrjY;dj ysñ mqoa.,hd fyda mqoa., iuQyh ñh .sh 

miqj tu mrjY;dj wfydais fõ' mqoa., mrjY;djkag ksoiqka 

f,i fjkfll=f.a foam<l we;s Èh ud¾.hl frÈ fia§fï 

whs;sh" M, N+la;s ú£fï whs;sh oelaúh yelsh'

il%Sh mrjY;d hkq hï l%shdjla lsÍfuka l%shd;aul lrk 

ke;akï N+la;s ú¢k whs;sjdisluls' wl%S%sh mrjY;d hkq ;uka 

lsisu l%shdjla fkdlr N+la;s ú¢k mrjY;dh' mrjY;djla 

il%Sh o ksYal%S%sh o hkak úuid n,kqfha m%n, ysñlrejd ish 

whs;sjdislu l%shd;aul lrk wdldrh úuiSfuks' fï wjia:d 

fofla§u ndOdjla fkdlr mrjY ysñlre bvÈh hq;=fõ' 

.%dóh mrjY;d ish,a, il%S%sh nj idudkHfhka ms<s.kq ,efí' 

kd.ßl mrjY;d il%S%sh fyda wl%S%sh úh yelsh' il%S%sh kd.ßl 

mrjY;d f,iska wi,ajeishdf.a ì;a;shg hg ,Shla iú lsÍu o 

wl%S%sh mrjYH;djhla f,iska ;u bvug wdf,dalh iy iq<Õ 

,nd .ekSfï mrjYH;djh o oelaúh yelsh'
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il%Sh mrjY;d ks¾udKh úh yels wdldr:
•	m%odkh lsÍfuka

•	ld,djfrdaOh

•	wêlrK wd{djla u.ska

•	jHjia:d u.ska

•	wm%ldYs; m%odkhla

•	w;s merKs Ndú;h

•	uyck;djg fi; ie,fik whqßka 

ld,djfrdaOh ud¾.fhka mrjY;d whs;sh ,eîu 

il%S%sh mrjY;d ks¾udKh jk wdldr w;r ld,djfrdaOhg 

jeo.;a ia:dkhla ysñj ;sfnk neúka ta iïnkaOj 

iúia;rd;aulj i<ld n,kq ,efí' frdau ,kafoais kS;sh 

hgf;a kï lsisu m%Yakhla rys;j mrjY;d ld,djfrdaOh 

ud¾.fhka ,o yelsh' tfy;a oekg ,xldfõ ld,djfrdaOh 

ms<sn| kS;sfhys ,d  frdau ,kafoais kS;sh fkdj 1871 wxl 

22 ork ld,djfrdaO wd{d mk; fhfok ksid mrjY;d 

ld,djfrdaOh lsÍu iïnkaOfhkao tu wd{d mk;u wod< 

lr .; hq;=fõ'

ld,djfrdaO wd{d mkf;a 3 jk j.ka;sh hgf;a 

ld,djfrdaO ysñlu ,nd.; yelafla ksYap, foam< 

iïnkaOfhks' tfy;a foam< j¾.SlrKfha§ fudku 

wjia:djl§j;a yqÿ whs;sjdislï ksYap, foam< .Khg 

fkdjefÜ' fujeks mrjY whs;sjdislï ksYap, fyda pxp, 

hhs wmg mejish fkdyelsh' tkï mrjY;d hkq wøjHuh 

foam< fldgils' fN!;slj fkdmj;akd l%shd;aul lsÍfuka 

muKla N+la;s ú¢h yels whs;shls' ne¨ ne,aug fï ksid mrjY 

whs;shla ld,djfrdaOh u.ska wd{d mk; hgf;a ,nd.; yels 

hehs lsj fkdyelsh'

fuu m%Yakh wm wêlrKh bÈßfha lsysm jrlau meK 

ke.=Ks' we;af;kau ,xld úksYaÑ; ;Skaÿ úu¾Ykfhka fmkS 

hkqfha wd{d mkf;a mrjY;d whs;shlao ld,djfrdaOh ud¾f.

hka ,o yels njhs'

fmf¾rd t'.=K;s,l1 kvqj ksoiqkla f,i oelaúh 

yelsh' fuu kvqfõ § wêlrKh úiska tla;rd wdldrhlg 

mk; w¾: újrKh lrñka mejiqfõ mkf;a f;jk j.ka;sh 

hgf;a ld,djfrdaOfhka mrjY;d whs;shla w;am;a lr.; 

yels njhs' wd{d mkf;a y;r jk j.ka;sh hgf;a hul= 

ksYap, foam<la N=la;s ú¢k úfgl fkrmqjfyd;a Tyqg 

N=la;s iykhla ,o yelsh' fuys § wêlrKh mjikakg 

fhÿfKa hful= mrjY;djla N=la;s ú¢k úfgl isÿjk ndOd 

lsÍula fkrmSula yd iudk njhs' fuu kvqfõ idOl jQfha 

tla;rd mqoa.,fhl= i;=j ud¾. whs;shla mej;sKs' fuys§ 

;j;a mqoa.,fhl= fulS ud¾. whs;sh N=la;s ú£ug ndOd we;s 

lrkq ,eîh' fuysÈ m%n, ysñlrejd wêlrKh bÈßhg f.dia 

mjikakg fhÿfKa ;u whs;sh l%shd;aul lsÍfuys,d ndOd 

meñfKk nj;a tfyhska ;udg N=la;sl m%;sl¾uhla ,nd fok 

f,ihs' fuys § wêlrKfha u;h jQfha mrjY;djla o ksYap, 

foam<la yd iudk jk njhs' wêlrKh Tyqg mkf;a y;r 

jk j.ka;sh hgf;a N=la;sl m%;sl¾uhla ,nd fokq ,eîh' 

fuys§ wêlrKh mrjY;djla y;r jk j.ka;sh 

hgf;a ksYap, foam<la f,iska ms<s.kq ,enqfõ ld,djfrdaO 

wd{d mkf;a fojk j.ka;sfhys olajd we;s w¾: ksrEmKh 

wkqjhs' tkï fojk j.ka;sfha olajkqfha ld,djfrdaê wd{d 

mkf;a ksYap, foam<la hkakg bvula yd iïnkaO ish¨u 

whs;sjdislï iy mrjY;d;a wh;a jk njhs' tu wd{d mk; 

hgf;a ksYap, foam< hkak w¾: ksrEmKh l< hq;af;a fojk 

j.ka;sfha oelafjk mßÈ h' wêlrKh fuys§ ;SrKh lr 

isáfha fojk j.ka;sh y;r jk j.ka;shg n,mdkjd kï 

th f;jk j.ka;shg;a n,mE hq;= njhs' tfia kï f;jk 

1	  (1900) 4 N.L.R. 210
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j.ka;sfhys jkakd jQ ksYap, foam< hkak w¾: ksrEmKh l< 

hq;af;a fojk j.ka;sfhys olajd we;s w¾: ksrEmKh wkqjhs' 

fï wkqj f;jk j.ka;sh hgf;a mrjY;do ld,djfrdaOh 

ud¾.fhka ,nd .; yels nj wmg ms<s.ekSug isÿ fõ' 

il%Sh mrjY;d ld,djfrdaOfhka ,nd .ekSfï § Woa.; 

jk ;j;a m%Yak oelaúh yelsh' ld,djfrdaOfhka hula 

,nd .ekSug kï ld,djfrdaO mkf;a f;jk j.ka;sfhys 

wjYH;djka ish,a, iïmQ¾K úh hq;=h' ñka tla wjYH;djla 

kï ld,djfrdaOh b,a,d isákakdg fuu foam< ms<sn| N=la;shla 

;sîuhs' ksjila ke;akï bvul whs;sh ld,djfrdaOfhka 

,nd .kakd wjia:dfõ § tys N=la;sh ,nd .ekSu b;d myiq 

ud¾.hls' Bg fya;=j bvu fyda f.dvke.s,a, ld,djfrdaOh 

mgka .kakd wjia:dfõ § i;H jYfhka u ;sfnk neúKs' 

tfy;a mrjY;d tfia fkdfõ' mrjY;dj ks¾udKh jkqfha 

ld,djfrdaê ld,h mQ¾K jQjdg miqjhs' fuh idudkH 

ld,djfrdaOhg jvd fjkia fõ' ld,djfrdaê ld, iSudj ;=< 

§ ld,djfrdaOh l, nj flfia mjikqfha oehs m%Yakhla u;= 

fõ' tkï oekg ks¾udKh ù fkdue;s fohla ld,djfrdaOfhka 

,nd .;af;a flfia o hkakhs' ksoiqkla f,i X keue;a;d, 
Z keue;s bvu u;ska f.dia whs;shla ,nd .kS' fuys§ tu 

mrjY whs;sh ks¾ñ; jkqfha tu jir 10l ld,h iïmQ¾K 

jQjdg miqjhs' tkï fuu ld,h ;=< ld,djfrdaOfhka tlS 

ud¾. whs;sjdislu ,nd .ekSug W;aidy lrkqfha hehs mejiSu 

wmyiq fõ' ukao" ld,h mQ¾K jk ;=re mrjY;dj ks¾udKh 

fkdjk fyhsks'

ld,djfrdaê N=la;sh hkafkka woyia jkafka tu 

foam< fN!;sl jYfhka N=la;s ú£uhs' tkï foamf<a mÈxÑ 

ù isg N+la;sh ud¾.fhka ld,djfrdaê whs;sh ia:dmkh 

l< hq;=h' tkï ld,djfrdaê whs;shg iEu úgu fN!;sl 

wê.%yKhla ;sìh hq;=h' kuq;a mrjY;d yqÿ whs;sjdislula 

muKla jk fyhska fN!;sl md,khg yiq lr.; fkdyel' 

fN!;sl wê.%yKhla fkdue;sj l%shd;aul lsÍfuka muKla 

fuu whs;sjdislï N+la;s ú¢h hq;=h' fuu fya;=j ksid 

ld,djfrdaOfhka mrjY;djla ,nd .ekSfï § wêlrKh 

N+la;sh hk jpkhg fjk;a wre;la fok ,§' fuys § tf,i 

ld,djfrdaê whs;sh ,nkakdg we;s jkafka w¾O N=la;shla 

muKla nj;a ksh; f,i N=la;shla ke;s jqj;a N=la;sh yd 

w¾O N=la;sh w;r iEfyk fjkila fkdue;s ksid mrjY;d 

o ld,djfrdaOfhka ,nd .; yels nj ;SrKh úh' 

whkalkd.¾ v.iskakÜÑ2 (Ayankernager v. Sinnatchy) 
ys§ meñKs,slre olajd isáfha ú;a;slref.a bvu u;ska hk 

ud¾.hla iïnkaOfhka ;udg ld,djfrdaê ysñlula mj;sk 

njhs' wêlrKh ;SrKh lf<a meñKs,slreg tu mdr ms<sn|j 

N=la;shla tkï fN!;sl md,khla ke;s jqjo Tyqg kS;sfhka 

ms<s.kakd w¾O N=la;shla we;s njhs' ta wkqj wêlrKh ;SrKh 

lf<a jir 10l Ndú;h fya;= fldgf.k ud¾. whs;sh ms<sn| 

mrjY;dj meñKs,slre ld,djfrdaOh lr we;s njhs' fuysÈ 

wêlrKh w¾O N=la;sh kue;s ixl,amh ms<s.;a w;r th 

N=la;sh ms<sn| ixl,amfhka fjkia jQjla f,i fkdie,lSh'

fï wkqj fmkS hkqfha mgyeks ysñlu wdY%s; wndê; 

iy wLKav N=la;sh il%S%sh mrjY;djhkays,d lsisÿ m%Yakhla 

Woa.; fkdlrk njhs' øjHuh foam<la ld,djfrdaOh lsÍfï 

§  wod< jk ish¨ u uQ,O¾u il%S%sh mrjY;d ld,djfrdaOh 

lsÍu iïnkaOfhka o wdo< fõ' flfia fj;;a il%S%sh mrjY;d 

ld,djfrdaOh lsÍu wdY%fhka Woa.; jkakd jQ ;jo m%Yak 

folla fõ'

tkï"

1'	ud¾. whs;sh jeks il%S%sh mrjY;d ld,djfrdaê N=la;sl 

ld, iSudj ;=< hï ksYaÑ; ìï fldgila u; l%shd;aul l< 

hq;= o@

ksoiqkla f,i hful=g fjkfll=f.a bvul ´kEu 

;ekl weúo jir 10la th l%shd;aul lsÍfuka ld,djfrdaê 

N=la;sh ,nd .; yels oehs hkak mek kefÕk m%Yakhhs' 

2	  (1860) Ramanathan Reports 75
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fuys,d hï ud¾f.damfoaYhla úksYaÑ; ;Skaÿ weiqßka ,nd.; 

yelsh' ukaoh;a" fï ms<sn| j lsisÿ jHjia:dms; úêúOdkhla 

fkdue;s fyhsks' fï ms<sn| j¾;udkfha ms<s.;a u;h jQfha 

hful= ;j;a mqoa.,fhl=f.a foam<la u; ld,djfrdaOh ud¾.

fhka hï il%S%sh mrjY;djla ,nd .ekSug W;aiy lrhs kï 

th hï ksYaÑ; N+ñ m%udKhlg iSud úh hq;= njhs' 

lkaohshd  t' iSks;ïì3 (Kandiah Vs. Seenithamby) 
ys§ o wêlrKh Bg iudk u;hla .kakd ,§' tkï m%n, 

ysñlre ;ud mrjY bvu u;ska jir 10la .uka l< nj 

oelaùug Tyq wfmdfydi;a úh' lsishï úgl bvu u;ska .uka 

lrk úfgl lsishï myiq ud¾.hla Tyq úiska úáka úg fhdod 

f.k ;sìK' wêlrKh ;SrKh lf<a m%n, ysñlrejd ud¾. 

whs;shla ,eîug iqÿiq fkdjk njhs' Bg fya;=j ksYaÑ; mdrla 

u; .uka l< nj Tmamq lsÍug Tyq wfmdfydi;a ùuhs' 

tfiau" fuda.mamd t' ldisfpÜá4  (Morgappa Vs. 
Cassichetty), m%kdkaÿ t' m%kdkaÿ,5 fykaä%la t' i¾fka,sia,6 

udrisxy t' iurisxy,7 u¾iska t'tâúka8 hk kvqj,§ o by; 

uQ,O¾uh wkq.ukh lrk ,§' ksYaÑ; jYfhka mrjY 

ysñlreg tu mrjY;d whs;sh ;ud úiska ,nd.kafka hehs 

ke;skï ,nd.ekSug W;aiy lrkafka hehs oekqï §ug 

wjYH ksid tfia ksYaÑ; N+ñ m%udKhl muKla ud¾. whs;sh 

l%shd;aul l< hq;= hehs olajd we;' ukao tu ud¾.h ksYaÑ; 

kï mrjY ysñlreg wjYH kï tys,d úreoaO;ajh m%ldY l< 

yelsh' tf,i ud¾.h ksYaÑ; fkdfõ kï ;u úreoaO;ajh 

ksYaÑ;j m%ldY l< fkdyelsh'

ld,djfrdaOfhka foam,la ,nd .ekSfï § woyia jkqfha 

ta foam, wh;a ysñlre ;ukaf.a whs;Ska ms<sn|j hï wkaoulg 

3	  (1913) 17 N.L.R.29
4	  (1913) 17 N.L.R.31
5	  (1929) 31 N.L.R.126
6	  (1940) 17 C.L.W.87
7	  (1970) 73 N.L.R. 433
8	  (1984) 1 Sri.L.R 224

fkdie,ls,su;a jQ njhs' ksYaÑ; ud¾.hla fkdjQfha kï tu 

ysñlre ;u whs;Ska ms<sn| j fkdie,ls,su;a jQ nj fmkaùu 

wmyiq h' mrjY ysñlre fkdie,ls,af,ka l%shd l< nj 

fmkaùug fuh losu idCIshls' wka w;g fuf,i ksYaÑ; 

ud¾.hla Ndú; jQ l< mrjY;djla ,nd .kakd mqoa.,hd 

mrjY;djhg hg;a bvfï whs;slreg tfrysj iy iajdëkj 

ksYaÑ;j l%shdl< nj fmkaùug fuh idCIshls'

ud¾. whs;sh iïnkaOfhka ld,djfrdaê ysñlï mEfï 

§ ksYaÑ; mdrla Tiafia .uka lsÍu wjYH ùfï ms<s.;a 

uQ,O¾uh miqìï fldg f.k u;=jk m%Yakh ysñlre úiska 

ud¾. whs;sh ld,djfrdaOh l< miq bka miqj;a È.gu 

.uka l< hq;= jkafka tu ksYaÑ; .uka u. Tiafia muK o 

ke;fyd;a mrjY bvu miqlsÍfï § ´kEu mdrla Tiafia hd 

yels o hkakhs' ;jo ud¾. whs;sh ld,djfrdaOh l< miqj 

fuu whs;sh l%shd;aul lrk ksYaÑ; mdr wdY%fhka u;=jk 

m%Yakhla jkafka tu ud¾.h fjkia lsÍug whs;shla we;af;a 

mrjY ysñlreg o m%n, ysñlreg o ke;akï fofokdgu o 

hkakhs' lreKdr;ak t' f.aì%fh,a,9 uokdhl t' ;sfuda;shia,10 
m%kdkaÿ t' m%kdkaÿ11 kvqj,§ oela jQ uQ,O¾uh jQfha m%n, 

ysñlre úiska ld,djfrdaOh l< mdr fjkia lsÍu mrjY 

ysñlreg talmd¾Yúh whs;shla fkdue;s njhs'

fldia;d t' ,sfõrd,12 vhia t' m%kdkaÿ,13 iskak;ïì 

t' l;sr.duka14 kvqj, § mejiqfõ fofokdf.au wfkHdakH 

tlÕ;djla u; fjkia l< yels njhs' flfia fj;;a fuda.

mamd t' ldisfpÜá15 kvqfõ § wêlrKh wøjHuh ud¾. 

whs;sh fjkia l< fkdyels wdldrfhka ksYaÑ; mdrlg noaOj 

mj;sk nj;a iy tuksid tu ud¾.h fjkia lsÍu l< yelafla 

9	  (1912) 15 N.L.R.257
10	  (1921) 3 C.L.R. 8
11	  (1929) 31 N.L.R.107
12	  (1912) 16 N.L.R. 26
13	  (1946) 47 N.L.R.354
14	  (1946) 32 C.L.W. 41
15	  by; 4
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fkd;dßia mejreï tlÕ;ajhlska muKla njg mgyeks 

u;hla olajk ,§' fuu u;h ms<s.; fkdyels idjoH u;hls' 

ukaoh;a" fuysÈ ld,djfrdaOh lrkafka øjHuh whs;shla f,i 

ye¢kaúh fkdyels ùuhs' tu u;h ms<s.kafka kï øjHuh yd 

wøjHuh whs;Ska w;r fjkila oelaúh fkdyelsh' flfia 

fj;;a ksjerÈ kS;s ;;a;ajh fuh fkdfõ' ud¾. whs;sh 

ms<sn| mrjY;djka wøjHuh whs;shla jk w;r Ndú; lrkq 

,nk tu ksYaÑ; mdr fuu whs;sh l%shd;aul lsÍug fhdod 

.kq ,nkakla muKla fõ' 

fï wdY%fhka kQ;k kS;sh ms<sn| uQ,O¾uh oelajQfha 

iurisxy t' udrisxy ys § nj lsj yelsh' fuys § wêlrKh 

;SrKh lf<a Ndú; lrk ud¾.h fjkia lsÍug mrjY bvfï 

ysñlreg tal md¾Yùh whs;shla jk njhs' fuh ms<s.; yels 

u;hls' tkï fuys§ j.lSu mrjY bvu u; r|jd ;eîu;a 

tu ksid tu bvu u; l%shd;aul flfrk whs;sh Ndú; l< 

hq;af;a tu mrjY bvug wvqu nr fok f,i;a hhs mjid 

;sîuhs' mdúÉÑ lrkq ,nk ud¾.h fjkia lsÍug mrjY bvï 

ysñlreg whs;shla §fuka isÿ jkafka iaÒr jYfhkau tys 

j.lSu wju f,iska mrjY bvfï /|ùuhs' ksoiqkla f,i 

A,B ud¾.h Ndú; lsÍug m%n, ysñlre mgka .kakd úg tu 

A,B ud¾.h mrjY ysñlreg myiq ud¾.hla jQjd úh yelsh' 

tu ud¾.fha whs;sh fjkll= ld,djfrdaOfhka w;alr.;a 

miq tu ud¾.fhka fldgila yiqjk f,i ;u bvï ;Srejl 

f.dvke.s,a,la bÈ lsÍug mrjY bvï ysñlreg wjYH fõ 

kï ukdmh mßÈ úl,am ud¾.hla m%n, ysñlre fj; ms<s.

ekaùfï ksoyi mrjY ysñlreg ;sìh hq;=h' tuksid fï wkqj 

meyeÈ,s jkafka m%n, ysñlre fj; úl,am ud¾.hla m%odkh 

lsÍug mrjY ysñlreg whs;sjdislï §u idOdrK nj ta wkqj 

udrisxy ;SrKfhka wm kS;sh o ms<s.kakd ,oss'

flfia fj;;a úl,am ud¾.hla m%odkh lsÍfï § m%n, 

ysñlreg wka ud¾.h fiau myiq iy m%dfhda.sl ud¾.hla 

,nd§u mrjY bvï ysñlref.a hq;=luls'


